Legislative

Vol. XXVII No. 21

May 27, 2005

Tax Reform Morphs to Budget Cutting

L ast week at thistimethe Taxation
Committee was poised to make all its
final decisionsonits“tax reform” rec-
ommendations to the full Legislature
for 2005. The general public was told
that the final deadlines had to be
met...that all bills had to be reported
out of Committee...that in order for the
Legislatureto finish itswork, thefinal
decisionsontax reform had to bemade.
That didn’t happen.

With respect to Governor
Baldacci’s proposal to repeal the per-
sonal property tax, the Committee made
two recommendations on Friday, but
then pulled them back on Monday. On
Friday, the Committee voted unani-
mously to “carry over” LD 1660, the
Governor’s personal property tax re-
peal bill, into the 2006 legislative ses-
sion. The Committee also voted along
party linesto create a 15-member leg-
islator-stakeholder commission to
study LD 1660 over the summer and
makerecommendationsnext year about
what to do with the bill. On Monday
this week (May 23), the Committee
voted to “reconsider” those decisions,
and so now everything is back on the
table.

Committee deliberations on the
tax reform package have stalled like
the low pressure system in the Gulf of
Maine.

The reason for the delay and the
stalled Tax Committee deliberations
appears to be because a shift has oc-
curred with respect to the “why” of tax
reform. Until now, the Tax Committee
discussions were focused on a “rev-
enue-neutral” tax reform packagewith
a centerpiece of expanding the sales
tax base and capturing the increased
state revenue to either reduce the in-

come tax rates or increase the house-
hold income level when the highest
rateswould kick-in. What hasbeen on
thetablewasaclosed-1oop reform pro-
posal that would generate no additional
state revenue.

During the Committee’ sbrief dis-
cussionsonthesubject early thisweek,
House Chair Rep. Dick Woodbury
(Yarmouth) made a reference to the
recent announcement of the military
base and shipyard closings as one rea-
son the tax reform discussions should
be delayed.

Reference was al so made to a new
assignment given to all state agencies
to show what a 5% reduction in fund-
ing would do to the various programs
the agencies provide. This exercise is
related to a possible re-design of the
recently enacted state budget — the so-
called“Part|1” budget— whichrelieson

$450 million in non-capital borrow-
ing. Press reports suggest that Gover-
nor Baldacci and Democrat party |ead-
ers are attempting to enter into a dia-
logue with Republicans about struc-
turing an alternative to approximately
$250 million worth of that borrowing
proposal, some of which would be
achieved by cutsin state programs and
some of which would be achieved
through taxation. As a political party,
the Republicans have not supported
any increases in taxation for any pur-
pose, whether to provideincreased state
support for education or to rebalance
thetax codein atax reform effort. The
5% exercise put into motion by the
Democratsis clearly an attempt to jog
the Republicans into identifying the
specific cuts to state programs they
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Election Bills Plentiful

This session the Legal and Veter-
ans Affairs Committee was asked to
weigh in on no less than seventy-five
bills that sought to amend the citizen
initiative process, change the way
Maine voters cast ballots or otherwise
change the existing election laws.
Unfortunately for the members of the
Legal and VeteransAffairsCommittee,
their decisions to support or oppose
proposed legislation caused problems
for oneinterested party or another. Any
Committee vote on these bills opened
the members to an onslaught of criti-
cism from some element of the public
supporting or opposing a hill.

Although MMA continues to pro-
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cess the votes taken on the election
bills, the results reported so far are
commendable. Where possible, the
Committee created opportunities to
study theissues and concernsraised in
the submitted bills. The Committee
also made changes to existing laws to
make the election process more man-
ageable for election officials. What
follows is a summary of the issues of
municipal interest addressed by the
Committee.

Polling Place Controls
The Committee was asked to de-
bate many bills seeking to amend sev-
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eral of the laws regulating elections.
The bills reviewed by the Committee
sought to revoke the voting privileges
of felons, abolish Maine’ slong-stand-
ing tradition of providing election day
registration, place additional restric-
tionson the use of campaign signs, and
allow for processing of absentee bal-
lotsprior to theelection. The Commit-
tee voted to support three election law
bills that MMA was tracking.

LD 1598, An Act to Prevent Cam-
paigning at Polling Places. As sup-
ported by nine members of the Com-
mittee, this bill would prohibit candi-
dates and the spouses or surrogates of
candidatesfrom*“repetitively” or“sys-
tematically” communicating with in-
coming voters within 100 feet of the
polling vote. However, candidates,
spousesor surrogateswould beallowed
to vote, monitor the polls and inspect
the voting place. Essentially, the bill
would prohibit candidatesfrom linger-
ing around the polling placeto “ greet”
voters. Unfortunately, as could have
perhaps been predicted, the bill’'s
“ought to pass’ recommendationfailed
passage in both the House and Senate.

Voter Registration Lists

The Committee unanimously
voted “ought not to pass’ on two elec-
tion bills that if enacted would have
shifted additional cost and responsi-
bilitiesto municipal election officials.
Although the ideas proposed in LD
1266, An Act to Ensure Integrity in the
Voting Process and LD 1602, An Act
Regarding Voter Registration Cards
were rejected by the Committee, the
bills have been retained to serve as
vehicles to make changes to existing
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laws regulating the centralized voter
list.

Asmandated by Congressthrough
theenactment of theHelp AmericaVote
Act (HAVA), all states receiving fed-
eral HAVA funds must have a state-
wide-centralized voter registration
(CVR) database operating by January
1,2006. Theelectronic statewidevoter
list will be maintained by the Secretary
of State and made available to munici-
pal clerks and registrars over a secure
Internet connection. The goal of the
CVR is to merge the 500 municipal
voter lists maintained by each munici-
pality into one statewide list.

The state will be purchasing and
delivering the equipment necessary to
fully implement the CVR system to
every municipality by July of thisyear.
Each community will receive a com-
puter, monitor, printer andimage scan-
ner. Depending on the size of the
municipality’s voter list, some com-
munities will also be provided with
bar-code scanners and label printers.
The Secretary of State' sofficewill also
be providing the training necessary to
use the equipment. Information about
this process is available on the Secre-
tary of State’s website (http://
www.state.me.us/sos/cec/el ec/hava/
clerk.html).

LD 1602 will be used as avehicle
to update existing election laws to re-
flectthenew CVR system. Inaddition
to minor amendments to election ter-
minology, thebill also make more sub-
stantive changes.

Asoriginally proposed by the Sec-
retary of State (SOS), three of the pro-
posed changes placed additional man-
dates on municipalities. MMA, SOS
and legislative staff met this week to
discuss the mandates included in LD
1602. Asaresult of that meeting, two
of the three mandates have been ex-
cluded from the bill. Since the inter-
ested partieswereunableto addressthe
third mandate, the Committee will be
advised toincludeamandate preamble
on the bill. The mandate preamble
allows the Legislature by atwo-thirds
majority vote in the House and the
Senate to override any responsibility
to fund 90% of the new state mandate.

Oneof themandatesin the SOShill
would require registrars in communi-
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tieswith populationslessthan 2,500 to
havetheir officesopen onthelast busi-
ness day before the election to accept
“in person” voter registration applica-
tions. Currently, thelaw requiresthese
communitiesto take “in person” voter
registrationsuntil thelast business day
the office is open before the election.
The last-business-day provision will
be excluded from the amended version
of LD 1602.

The second mandate found in the
SOS hill requires the registrar within
20 business days after the election to
update the central voter registration
system by indicating which voters par-
ticipated intheelection. Registrarsare
not currently required to perform this
task. The bill has been amended to
make this new responsibility discre-
tionary. Municipalities choosing to
participate in this process will be able
to shift some of their voter list purging
responsibilities to the SOS.

Finally, the SOShill would amend
theway inwhich registrarsnotify voter
registration applicants. Current elec-
tion lawsrequiretheregistrar to notify
an applicant asto whether the applica-
tion to register to vote is accepted,
rejected or incomplete, but leaves the
method for notificationtotheregistrar.
As proposed in the SOS bill, the regis-
trar would be required to send the ap-
plicant written notice using a process
that preventsmail from being forwarded
to anew address. If theinitial mailed
notice to an applicant is returned as
undeliverable 15 days after it is sent,
the registrar must reject the applica-
tion and mail a notice to that effect
using a process that allows mail to be
forwarded to a new address. The
interested parties were unable to make
this particular new mandate disappear.

Although the bill will contain a
mandate, municipal officials under-
stand that when the CVR system is
finally implemented municipalities
will find the voter registration process
easier to administer. For that reason,
municipal officials have no intention
of complaining about the enactment of
this bill with the mandate preamble.

In addition to the changes de-
scribed above, the amended bill pro-
posed to: 1) replace the definition of
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street address with residence address,
which isdefined asthe street and num-
ber or other indicator of physical loca-
tion; 2) define voter participation his-
tory asan indicator in the CVR system
todetermineif avoter hascast aballot;
3) require municipalities to use the
CVR system to notify SOS of the ap-
pointment of a registrar, rather than
mailing that information; 4) repeal from
the list of duties placed on the regis-
trars the responsibility to prepare the
voter list used during an statewide el ec-
tion; and 5) clarify that the voter list
used at municipal caucuses must in-
clude only the name, residence, enroll-
ment status, electoral district, voter
status, voter record number and any
special designation (i.e., uniformed
service, overseasvoters, etc.).

LD 1266 will be used as avehicle
to address how the information gath-
ered for the CVR will be disseminated
andused. Thespecificsonthebill are
currently beingdeveloped. MMA will
share the details of LD 1266 once that
information is made available.

Citizen Initiative Bills

The Legal and Veterans Affairs
Committee also reviewed several bills
seeking to amend the citizen initiative
process. The solutions proposedinthe
bills sought to limit financial contri-
butions made to citizen initiative cam-
paigns from out-of-state resources, to
prohibit petition blockers from poll-
ing places, and to ensure statewide
participation in a citizen initiative by
requiring that a certain number of sig-
natures were collected in each county.

After sorting through all of the
information, the Committee voted
“ought not to pass” on many of these
bills. Two of the citizen initiative
related bills survived the Committee
review process.

LD 374, An Act to Create a Pro-
tected Zone Around the Voting Place.
As amended by the Committee, this
bill clearly definesthelimitsplaced on
petition supporters and blockersin the
polling place. As amended, the bill
regulates the petition process by des-
ignating additional roles to the war-
dens and clearly defining what peti-
tion circulators and opponents can and

cannot do withinin the confines of the
polling place.

As amended, the municipal elec-
tion wardens must: 1) designated a
spaceinthe polling placefor signature
collectors that is large enough to ac-
commodate an opponent to the peti-
tion; 2) limit the collectors and oppo-
nents to one for each issue; 3) locate
signature collectors and opponents
within the same area, whether it isin-
side or outside of the polling place;
and 4) remove from the polling place
any petition circulator or opponent
who does not comply with the require-
ments of this law.

As amended, the petition circula-
torsor opponents may not: 1) approach
votersand collect signaturesuntil after
the voter has cast aballot; 2) interfere
with the voters' access to the voting
booth; 3) advertise the petition, except
that a sign containing the petition title
or question may be displayed; 4) dis-
tribute literature related to the petition
until the voters have cast a ballot; 5)
influence voters who have not yet
voted regarding another issue or can-
didate on the ballot; and 6) obstruct,
disrupt or otherwise interfere with the
circulators' or opponents’ ability to
communicate with voters concerning
the petition. The petition circulators
are further required to notify the mu-
nicipal clerks by noon on the day be-
fore the election that they wish to col-
lect signatures at the polling place.

The bill also reduces the “no-in-
fluence” zone around the entrance to
the polling place from 250 feet to 100
feet. Although thebill received unani-
mous Committeesupport, thebill failed
enactment in the House by amargin of
66t069. Thebhill iscurrently tabledin
the House.

LD 929, An Actto Create Freedom
of Citizen Information Regarding Bal-
lot Questions and Political Action
Committees. Asamended by the Com-
mittee, this bill would require petition
circulatorsto provide signers of apeti-
tion an opportunity to read the sum-
mary of the initiative prior to signing
the petition. The amendment also re-
quires that the cost of placing the citi-
zen initiative on the ballot and the
right of the signersto read a summary
of the proposed citizen initiativewould
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haveto be printed on the petitions. LD
929 is tabled in the Senate.

would like to see take place and/or the
tax increases they support in order to
replace the borrowing plan they op-
pose.

The activities of the Tax Commit-
tee during this stalled tax-reform
NorthEaster werehalting, intermittent,
unpredictable and eclectic. On Mon-
day the Committee reversed itself on
the decisions it made regarding the
repeal of the personal property tax and
put that debate back on the table. On
Tuesday the Committee did not meet.
On Wednesday, the Committee hosted
apresentation from several of Maine's
Service Center Communities(Portland,
Bangor and L ewiston), the Greater Port-
land Chamber of Commerce, and alob-
bying firm, all promoting the adoption
of a local-option meals and lodging
sales tax in order to finance the con-
struction of civic centers. The Commit-
tee also heard a report from the State
Tax Assessor about how the $32 mil-
lion operating budget of Maine Rev-
enue Services might be reduced by its
5% quota, or by $1.5 million.

Thursday wasthe most bizarre day
of arelatively bizarre week in the Tax
Committee. House and Senate Chairs
Rep. Dick Woodbury (Y armouth) and
Sen. Joe Perry (Bangor) instructed the
Committee, most of whomwere absent,
that deeper Maine Revenue Services
cuts were necessary. According to the
chairs, the Committee’ s charge should
be interpreted to mean that municipal
revenue sharing, Tree Growth reim-
bursementsand the businessreimburse-
ments under the Business Equipment
Tax Reimbursement program (BETR)
should all be cut back under the 5%
rule. In response to this request from
Democratic leadership, an apparent
majority of the Committee will berec-
ommending to the Appropriations
Committee that Tree Growth reim-
bursements, municipal revenue shar-
ingand BETR reimbursements, collec-
tively, should be cut by $16 million a
year.

So much for property tax relief in
FY 06.



New Labor Mandate Likely

Anamendedversionof LD 1123, An
Act to Promote Stability in Labor Rela-
tions, received initial support from the
membersof Houseand Senatethisweek.
As amended, the bill would allow mu-
nicipal, county, university and judicial
branch employeestogrieveall aspectsof
an expired contract, with the exception
of the elements of the expired contract
dealingwithwageand step-pay increases.

Under existing law, employees can
grieveonly thedisciplinary aspectsof an
expired contract unless the labor con-
tract provides otherwise. For example,
even under current law the decision of
the police chief to suspend an officer
because of reckless driving can be
“grieved” by thedisciplined officer even
though a contract is expired.

Asamended, LD 1123 expands the
entitlement for “grieving” management
decisions to include non disciplinary
matters, including job classification de-
cisions, overtime scheduling assign-
ments, allegations regarding the work-
ing conditions, claims of hostile work
environment, etc.  For example, if the
police chief makesan error in assigning
overtime by giving the wrong officer on
therotationtheovertime, the officer who
was due the overtime assignment could
grieve the decision of the chief. Under
existing law, unless the labor contract
waivedtheemployer’ sright totheselimi-
tations in grievable actions, the officer
would not have a right to grieve that
decision.

The amended hill clearly requires
municipalitiesto modify itsactivitiesby
engaging in an expanded number of
grievance procedures. While MMA be-
lievesthat thisexpansionisan unfunded
mandate, the Office of Fiscal and Pro-
gram Review (OFPR), which is respon-
sibleforidentifying mandates, disagrees.
According to OFPR, the amended bill is
not amandate becauseit isaprospective
legislative change. Municipalities are
being put on natice that employees will
be provided additional opportunities to
grieve elements of expired contracts.
According to the OFPR analysis, this
notice provides time for municipalities
to prepare for the change (whatever that

means) aswell asprovidean opportunity
to negotiate in future contracts the costs
associated with the additional grievance
that could be filed.

MMA strongly disagrees. LD 1123,
as amended, meets the constitutional
definition of a state mandate about as
squarely asitcan. Therearetwoelements
to the mandate test. First, does the law
require a municipality to modify its ac-
tivities? Second, do those modifications
lead to increased municipal expendi-
tures? LD 1123 clearly modifies the ac-
tivities of schools, counties and munici-
pal employers. Many of them who have
not waived their rightsunder current law
to limit grievable actions when labor
contractsexpirewill now haveto engage

in new grievance procedures with the
attendant costs in each case of admin-
istrative time, down time, possible ar-
bitrator costs, etc. The OFPR argument
that these new costs can be negotiated
in new contracts is bogus. Of course
they can be negotiated, by increasing
the costs of the contract. Converting
the direct new costs triggered by LD
1123 into increased contract costs
doesn’t make the increased costs go
away.

Please take the time over the long
weekend to connect with your repre-
sentatives and senators at home and
ask them to vote“ ought not to pass” on
this new labor mandate. When the
L egislature reconvenes in Augusta on
Tuesday, May 31%, members of the
Senate can be reached at 1-800-423-
6900 and members of the House can be
reached at 1-800-423-2900.

Freedom of Access Bills Worked

The Judiciary Committee voted on
six bills dealing with “Freedom of Ac-
cess’ to government documents, also
knownasthe" RighttoKnow” laws. The
Committeerecommendedthat threebills
“ought to pass’, two bills “ought not to
pass’ and that one bill be “carried over”
into the 2006 legislative session.

Ought to Pass

LD 301, which establishesaperma-
nent“ Freedomof Access’ advisory com-
mittee, passed the committee after con-
siderable amendments. The hill origi-
nally established a stakeholder-group
advisory committee and created an Om-
budsman within the Attorney General’s
Office. The bill as amended does not
create the Ombudsman. The permanent
Advisory Committee was supported,
however, along withits 13 membersand
its 12 duties.

Thethrust of the 11 new subsections
of law isto allow this advisory commit-
teeto provide comments on the comings
and goings of the Right to Know public
accesslaws. If the Advisory Committee
actually focuses on resolving difficult
challenges concerning access, such as
how to deal with e-mail data and voice
mail messages and the ever changing
technology that contains information,
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thenthishill may serveauseful purpose.
If the Advisory Committee is merely
another outlet for the Maine press to
criticize government officials when the
pressdoesn’t get itsway, then the conse-
quences of this bill will be a waste of
time.

LD 467 deems the personal contact
information of government employees
(except elected officials) to be non-pub-
lic. This non-controversial legislation
passed unanimously.

LD1202 calls for the creation of a
study (to befederally funded) of whether
vital records such as hirth certificates
should be treated as non-public. Cur-
rently, anyonemay get acopy of another’s
birth certificate. In the era of identify
theft, many have an interest in limiting
access to such potentially exploitable
information.

Ought Not to Pass

LD 466 would grant attorney feesto
the prevailing party in litigation involv-
ing public access requests. The attor-
neys fees could only be granted if the
losing party acted in bad faith. Some
Committeememberswereclearly against
the hill. Otherswere not adamantly op-
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Counties Seek Spending Limit Exemption

OnMonday of thisweek (May 23'),
the State and L ocal Government Com-
mittee voted to exempt some of the
most costly elements of county gov-
ernment from the counties' spending
limitation systemenactedinLD 1. The
Committee achieved thisresult by sup-
porting anamended version of LD 1666,
An Act to Allow Counties a One-year
Exemptionfor Jail CostsfromtheLimi-
tation on County Assessments, by a
margin of 7 to 3 and by unanimously
supporting LD 1667, An Act to Allow
Lincoln and Sagadahoc Counties an
Exemption from the Limitation on
County Assessment.

Asamended by the Committee, LD
1666 would exempt the FY 06 inmate
medical and boarding cost fromtheLD
1spending limitations. Thebill would
also require counties to participate in
state or county programs to reduce the
cost of providing correctional services.
LD 1667 would exempt Lincoln and
Sagadahoc counties from the assess-
ment limits establishedin LD 1 for the
FY 06 and FY 07 costs associated with
completing the new jail facility. (On
Thursday of this week (May 26'), LD
1667 receivedinitial support from both
House and Senate.)

Themajority of the Committeewas
adamant that counties needed some
relief from the spending limitationsin
LD 1. Somemembersof the Committee
believe that current and past adminis-
trations and legislatures are largely to
blamefor the problem countiesarefac-
ing in funding community corrections.
Although study after study has been
conductedregardingjail funding, noth-
ing has been done. These members of
the Committee see the exemption as
providing the current Administration
and L egislature onelast opportunity to
address and fix the issue. Counties
should not be held to limitations since
the cost associated with county jails
are the fault of the Legislature. The
pressure needs to be applied to the
Administration and the Legislature to
remedy the problem, and the State and
L ocal Government Committee believe
that the only way this can be achieved

is by exempting these costs from the
limitations created in LD 1.

Althoughmunicipal officialsagree
that the state has been lax in funding
county correction costs, they disagree
with the solution being offered. Mu-
nicipal officials believe that is it
through the application of the spend-
inglimitation system, and not itsrel ax-
ation, that we will begin to be able to
better manage, asastate, thefunding of
the county corrections system. One of
the purposes of the caps established in
LD 1 wasto shed light onthe programs
that are being inadequately funded.
By exceeding the cap on county cor-
rections, theL egislaturewould quickly
learn that the state is not appropriately
funding the jail system. Municipal
officialsbelievethat thisprocesswould
force the Legislature to act appropri-
ately. Their concernisthat rather than
addressing the issue head on, the ex-
emption providestheL egislatureaway
out. Rather than fixing the county jail
system, the state can annually vote to
exempt thosecostsfromthecap. Noth-
ingwill needto bedone. The“out” has
been provided.

The municipa reaction to the votes
on LD 1666 and LD 1667 can be summa-
rized inthreesmplewords; weget it. The
spending limitation systemscreatedin LD
1 were apparently created for municipali-
ties only. For dl the initia talk about the
application of a uniform system on all
levels of government, the Legidature is
movingto createalopsided Animal Farm-
typesystemwhereall theanimal sareequal,
but someof theanimal saremoreequal than
others.

posed to the idea but were unconvinced
that the award of attorney’s fees would
help solve any problems.

LD 1275 would have protected the
e-mail address in the possession of the
government from publicdisclosure. The
issueisthat internet “spammers’ arein-
creasingly using government databases
for lists of email addresses. The e-mail
addressesare useful becausethey enable

5

marketers to target their unwanted so-
licitations. For example, dog food mak-
ers would use the e-mail database of
those who renewed a dog license online
while car makers would use the e-mail
database of those who renewed a motor
vehicle registration.

The public testimony on the bill was
virtualy non-existent. There were no
opponents of the hill, and the only sup-
porter, bill sponsor Rep. Earl Bierman
(Sorrento) wastied-up by other committee
work. However, Rep. Bierman did attend
the work session and stressed that he did
not seek to protect any of the substance of
atransaction fromthe public records, only
the email addresses of the public.

Thus, if an individual,
BeerL over @I HatePoliticians.comsentthe
city council an email which asserted that a
bunch of drunken monkeys could do a
better job amending the city’s land use
ordinance, that statement would still be a
publicrecordavailablefor theworldtosee.
The only item that would not be publicis
theemail address. Even so, the Committee
killed the hill.

Carry Over

LD 1455 represents a tremendous
effort on the part of the Judiciary
Committee’s analyst to gather into one
document themyriad sectionsof law that
grant confidentiality to various govern-
ment documents. However, while the
work isentirely worthwhile, itsutility as
a piece of legislation was caled into
question for two reasons.

Firg, the list is not comprehensive.
The list does not include every exception
tothepublicrecordslaws. TheCommittee
needsto decideif every exception will be
included or not, and if not, where to draw
theline.

Second, itisunclear what purposeis
served by placing this list in statute.
While a very useful list to those few
(mostly the press) who have occasion to
need asingle sourcefor al of the state’s
exceptionsto public recordslaw, thelist
purports by its very prologue to have no
impact. That is, inclusion or exclusion
from thelist is deemed to have no legal
effect. It is odd when alaw is passed
which by its very terms is not to be
viewed asalaw.

TheCommitteewasunsurewhattodo
with this bill and decided to carry it over
until the second session.
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Wednesday, June 1

Health & Human Services
Room 209, Cross State Office Building, 1:00 p.m.
Tel: 287-1317

LD 1614 — An Act To Sustain and Strengthen Community Health
Coalitions. (Sponsored by Sen. Rosen of Hancock Cty; additional
€OSponsors.)



