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Special Appropriations Table

The action of the Senate to send a
bill to the Special Appropriations
“table” is both a cause for celebration
and concern. Onthepositiveside, bills
sent to the Appropriations table have
received initial support from a major-
ity of both the members of the House
and the Senate. Essentially, theLegis-
lature believesthat theideabehind the
bill is a good one.

However, the problem isthat state
funding is necessary to implement the
bill. All of the bills needing state
funding make their way to the Appro-
priations table to compete for avail-
ablerevenue, if any additional revenue
isavailable after all state budget deci-
sionsarefinalized. Therearetypically
two types of bills that are sent to the
table. First, bills that create new pro-
grams or studies needing funding or
billsthat limit the revenues flowing to
theGeneral Fundaresentto*thetable”.
Second, bills are sent to the table that
havethe effect of increasing the cost of
providing local services (i.e., state
mandates) which as a general rule re-
quire 90% of the cost of that mandate
to be borne by the state. The Legisla-
ture can avoid the constitutional re-
guirement to fund 90% of the munici-
pal mandate by a two-thirds vote of
both the House and the Senate.

Theprocessfor ensuring that abill
receives funding from the Appropria-
tions table is tedious, time consuming
and frustrating. Many legislators are
fighting for funding for their particul ar
interests. Only those legislators who
vigilantly watch the Appropriations
Committee’ swork aresuccessful. Very
few bills, particularly during tough fi-

nancial times, survivetheprocess. Bills
failing to garner Appropriations Com-
mittee support are eventually voted
out “ought not to pass” or amended to
strip the elements of the bill requiring
funding.

This session it is likely that rev-
enuetofundthebillsonthe Appropria-
tionstablewill run somewherebetween
meager to nonexistent.

Asof Thursday of thisweek (June
2"), seventy-seven bills had been
placed on the Appropriationstable. It
is possible that by the time Maine's
lawmakers process all the legislation
that is in the hopper, nearly 200 bills
will have been sent to thetable. Of the
bills currently on the table, nine are of

municipal interest. What followsisa
description of the billsMMA has been
tracking. Seven of these bills seek
additional state revenue. Two of the
bills are mandates.

Itisclear that many of thesesbills
will die on the table. Municipal offi-
cials should concentrate on the tabled
bills of the highest priority. For those
high-priority bills, we urge municipal
officialsto contact their legislatorsand
ask them to work with the Appropria-
tions Committee membersto get these
bills funded. Members of the Senate
can be reached at 1-800-423-6900.
Members of the House can be reached
at 1-800-423-2900.

Priority Bills Needing Additional
State Funding

LD 70, An Act to Amend the Laws
Governing the Funding of State Spe-
cial Elections. LD 70 was one of the

(continued on page 2)

Erosion of Spending Limits

Sincethetwo political partieshave
been divided on many important is-
sues this session, including the budget
and bonds, it was surprising that both
partieswould uniteto support LD 1666,
An Act to Allow Counties a One-year
Exemptionfor Jail CostsfromtheLimi-
tation on County Assessments. On
Wednesday of thisweek (June 1%), the
House voted that LD 1666 ought to
passasamended by amargin of 126-17.

Asamended by the Stateand L ocal
Government Committee, LD 1666
would exempt the FY 06 inmate medi-
cal and boarding costs borne by the
countiesfrom the LD 1 spending limi-
tations. As further amended by the
House, the bill would place additional
limitson the exemption by limiting the
growth in FY 06 inmate medical and
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boarding costs to no more than the
average annual percent increase in
these expenditures over the previous
threeyears. In some cases, thisalterna-
tive“cap” would allow for 35% annual
increases in those spending lines.

LD 1666 is of great concern to the
municipal community. Municipal of-
ficials do not understand why the leg-
islators who fought for the enactment
of spending limitations would choose
to immediately relax those limitations
for one level of government. They do
not understand why the Legislature
would want to move away from a uni-
formly applied spending limitation
system to one that treats different lev-
els of government differently. Under

(continued on page 4)



TABLE (cont'd)

billsincluded aspart of the MMA Leg-
islative Policy Committee’s 2005 —
2006 | egislativeplatform. Asamended
by the Committee, this bill would re-
quire the state to reimburse municipali-
tiesfor thedirect coststhemunicipalities
incur to hold a statewide “special elec-
tion”. Asdefined in the amendment, a
special election is a statewide election
scheduled by the state for any time other
than the annual November general elec-
tion or the June primary election held in
even-numbered years. The reimburse-
ment to each municipality would be cal-
culated onthebasisof themunicipality’ s
population. The“specia election reim-
bursement rate” is calculated at the rate
of 95 cents per resident for the smallest
municipalities to 25 cents per resident
for the largest municipalities, to capture
theeconomy of scal epertaining to actual
election costs.

Although this bill would increase
costs to the state when the state chooses
to schedule a special election, that addi-
tional expenditure could be avoided in
one of two ways. First, the Legislature
has the discretion to schedule any spe-
cial election, such asabond referendum,
during a regularly scheduled June or
November election, thus avoiding addi-
tional state costs. Second, the Legisla-
tureby atwo-thirdsvoteof theHouseand
Senate could vote not to fund the mu-
nicipal cost of aspecially scheduled state-
wideelection. Itisestimated that thisbill
would relieve municipalities of the esti-
mated $447,000it coststo conduct state-
wide special elections at the local level.

LD 371, An Act to Distribute Rev-
enue in the Law Enforcement Agency
Reimbursement Fund to Municipalities
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and Counties. LD 371 wasanother bill
included aspart of theMMA Legislative
Policy Committee's 2005 — 2006 legis-
lative platform. The purpose of the bill
isto ensure that the portion (6%) of the
finerevenue currently collected for traf-
ficinfractionsthatisrequiredtobereim-
bursed to municipalities and counties
for participating in the prosecution of a
motor vehicle infraction is actually dis-
tributed to municipalities and counties.
Currently, any balancein thefund at the
end of thefiscal year istransferredtothe
state’ s General Fund.

Asamended by the Committee, this
bill would distribute the unused revenue
in the Law Enforcement Agency Reim-
bursement Fund at the end of each fiscal
year intwo ways: 1) 10% of the unused
revenue would be distributed to the Law
Enforcement Benevolent Fund for the
purposeof providingfinancial assistance
tolaw enforcement of ficersinjuredinthe
lineof duty andto cover uninsured medi-
cal expensesof law enforcement officers
and membersof theirimmediatefamilies
who suffer from non work-related ill-
nesses or injuries; and 2) the remaining
bal ance would be distributed among the
municipalities that provide direct law
enforcement services on population-
based formula and among the counties
on the basis of the populations of mu-
nicipalities that do not provide direct
law enforcement services.

The FY 06-07 fiscal impact of LD
371 is $1.2 million.

Mandates on Table

LD 1268, An Act to Amend the Law
on Junkyards, Automobile Graveyards
and Automobile Recycling Businesses.
This bill makes several corrections and
adjustments to the laws governing the
licensing of junkyards, automobile
graveyards and automobile recycling
businesses. The one element of the hill
that triggers the “mandate” designation
isarequirement that municipalities pro-
vide notice to the Secretary of State of a
public hearing regarding the revocation
or suspension of a license, a relatively
rare occurrence.

The changes proposed in LD 1268
areimportant to municipal officials. For
that reason, municipal officials would
rather the bill be amended than voted
“ought not to pass’ for lack of funding.
Municipal officias believe that the bill
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should beamended to removethe Secre-
tary of State notice mandate or to make
that notificationdiscretionary. MMA is
interested in working with the Secretary
of Stateandall interested partiestoamend
the bill to ensure enactment. MMA is
also willing to communi cate to munici-
palities the importance of voluntarily
providing the notice to the state.

LD 1161, AnActtoProvidefor Vari-
ance Notification in the Shoreland Zon-
ing Law. As amended, this bill would
require municipalities to forward to the
Commissioner of the Department of En-
vironmental Protection (DEP) any infor-
mationrelatingtoarequest for avariance
from a shoreland zoning ordinance at
least 20 days before the municipality’s
Board of Appeal sactsontherequest (see
related articlein this edition of the Bul-
letin).

Although there has been no formal
designation of the amended bill as a
mandate as of yet, from the municipal
perspective the requirement to notify
DEP of a request for a variance to a
shoreland zoning ordinance is clearly
falls under the mandate definition. In
order for a bill to receive a mandate
designation, the bill must require a mu-
nicipality to modify its activities in a
manner that requires additional munici-
pa expenditures. The additional mu-
nicipal expendituresarenot terribly sig-
nificant, but the amended version of LD
1161 would require municipalities to
expend the resources necessary to pro-
vide a notice that is currently not being
provided, and otherwise accommodate
the subsequent state intervention in the
appeal process.

LD 1161iscurrently onthetablewith
a fiscal note that does not appear to be
related to the amended version of the bill.

Other Municipal Billson Table

LD 196, An Act to Enhance
MaineCare Reimbursement Rates for
Ambulance Services. Thishill would
require the Department of Health and
Human Services to conduct an annual
review of the state’s MaineCare reim-
bursement rates paid for ambulance
services. The bill also requires that
those rates be annually adjusted to re-
flect, at aminimum, thereimbursement
rates provided under the federal Medi-
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careprogram.

The FY 06-07 fiscal impact of LD
196 is $3.9 million.

LD 557, An Act to Provide Relief
fromthe Cost of Rescue Servicesto Cer-
tain Communities. This bill would
require the state to reimburse munici-
palities with popul ations under 200 and
that haveno direct accessto I nterstate 95
for the costs associated with providing
fire, ambulance or other rescue services
for accidentsthat occur on | nterstate 95.

The FY 06-07 fiscal impact of LD
557 is $4,000.

LD 670, An Act to Protect Children
Using Main€' sAthletic Fieldsand Parks
from Drug Dealers. Thishill would au-
thorize municipalities to designate cer-
tain areaswithinthetown or city as" safe
zones’, such as athletic fields, parks,
playgrounds and recreational facilities.
Any municipality designating a “safe
zone” must identify the zone with an
informational sign provided by theCom-
missioner of Public Safety. The bill
specifies that the participating munici-
palities must pay for any signs they or-
der.

The FY 06-07 fiscal impact of LD
670 is undetermined at thistime. The
cost to the state is dependent on the
number of signs requested by munici-
palities. With the offsetting revenue
obtained by the state from the partici pat-
ing municipalities, thisbill should come
off the table intact.

LD 775, An Act to Provide a Sable
Source of Funding for the Safe Drinking
Water Revolving Loan Fund. This hill
would appropriate $2 million over the
FY 06-07 biennium for raising the mini-
mum statefunding necessary toleverage
$10 million in federal funding over the
two-year period for the safe drinking
water revolving loan fund.

LD 1125, An Act to Establish the
Homeland Security Relief Fund.  This
bill would establish the Homeland Secu-
rity Relief Fund and appropriate $1 mil-
lionto capitalizethefundin FY 06. The
bill would allow the fund to grow with
additional futuretransfersfromthe Gen-
eral Fund to a sum not to exceed $5
million. Thefundswouldbeavailableas
the first resource used when state emer-
gencies or disasters are declared.

Required Notification. ..
To Whom, By Whom

Thelegislativehistory of LD 1161,
An Act to Require Notification from
the Department of Environmental Pro-
tection and the Maine Land Use Regu-
[ation Commission upon Permit Appli-
cation, Issuance and Denial is worth
exploration.

As the title indicates, the original
bill proposed to requirethe state Depart-
ment of Environmental Protection and
LURC to provide notice to various par-
ties, including municipalities, upon the
DEP or LURC taking certain actions.

As amended, the bill pulls a 180-
degree turn. The state would not need
to provide municipalities additional
notice. Instead, the bill would require
municipalities to give the state addi-
tional notice.

This was actually an amended
amendment. Theoriginal amendment,
would have authorized the DEP and
the Attorney General’s Office to par-
ticipatein court actionsregarding vari-
ous planning board or zoning board of
appeal actionseven if those state agen-
ciesdid not participate in the proceed-
ings before the planning board or zon-
ing board of appeals (ZBA).

Current law, pursuant to a 1998
law court decision, does not grant the
stateautomatic“legal standing” to par-
ticipate in shoreland zoning cases.
Instead, the state must participate in
the “lower” proceedings of the ZBA.
The original amendment would have
overturned this decision.

TheNatural ResourcesCommittee
did not support thisamendment. How-
ever, the Committee amended the
amendment such that municipalities
are required to provide the DEP with
notice of all requests for variances in
the shoreland zone. Under the finally
amended version of LD 1161, if ade-
veloper makes an application to build
a structure in the shoreland zone and
the planning board decides that the
structurewouldrequireavariancefrom
the zoning board of appeal s, then when
the developer requests the variance
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from the ZBA, the municipality must
send a copy of that notice and the
original application to the DEP.

LD 1161 is designed to give the
DEP an opportunity to participate in
the proceedings before a zoning board
of appealsandthereby protectthestate’s
legal standing. If DEP chooses not to
participatethenthestate haswaivedits
right to participate in subsequent court
proceedings.

MMA's position on such a pro-
posal was not given, since MMA's
Legislative Policy Committee only
reviews legislation and no legislation
mandating such notice be given was
ever drafted.

On the one hand, the bill isaclear
mandate which will increase munici-
pal costs, albeit very modestly. Fur-
ther, the policy underlying the bill that
local zoning boards are making incor-
rect or illegal decisions and the DEP
and AG need to be there to second-
guess these decisions presents some
problems.

However, providing DEP and the
AG notice so that they can reasonably
participate in proceedings in which
they have historically shown interest
isnot all that objectionable. Also, the
state has often provided assistance to
local ZBA's that are dealing with ag-
gressive and litigious developers.

Further, this notice requirement
had been on the books until the early
1990s. Theamendment merely restores
this former provision.

LD 1161 has gone from a printed
bill that did X to afinal bill that is 180
degreesdifferent from X. Thebill, with
its very convoluted path through the
process, iscurrently onthe Appropria-
tions table.

The amendment has a fiscal note
attached relative to the state’ s General
Fund. Itisnot clear what state expenses
generated this fiscal note. However,
thebill should have, andwill ultimately
have, afiscal note indicating that the
bill is a municipal mandate.



Bill Seeks to Reverse
Court’s Liability Decision

A month ago, the Legislative Bul-
letin reported on LD 936, An Act to
Amend the Tort Claims Act. The sum-
mary of the bill states that “This bill
reversesthe effect of the Supreme Judi-
cial Court decision in Norton v. Hall”.

That case involved a tragic car
accident, resulting in the deaths of two
teenagers, involving acounty sheriff’'s
deputy responding to an emergency
call. The court case concerned the
immunity of government agencies for
car accidents that occur whileapublic
saf ety official isrespondingto anemer-
gency.

Generally, local, county and state
government can be sued for damages
resulting from the negligent operation
of a motor vehicle. In 2001, the Su-
preme Judicial Court upheld a very
limited exception to that rule is for
public safety officials in emergency
situations.

The rational of the majority opin-
ion isthat “ The exercise of discretion
involves more than a decision in the
abstract to respond. Actions taken by
alaw enforcement officer in response
to an emergency implicate the discre-
tionary judgment of the officer and the
immunity protecting government enti-
ties and their employees extends to
those actions. The operation of the
cruiser on the way to the emergency is
an integral part of, and cannot be sepa-
rated from, the initial decision to re-
spond.”

However, theemotional pull of the
tragic car accident caused some legis-
lators to rethink, and seek to reverse,
that majority decision of theLaw Court.

Municipalities have one primary
concern with reversing that decision.
Thereis aconcern that if immunity is
lifted, public safety officials will con-
sciously or subconsciously second-
guess their response strategies out of
fear of lawsuits. The Maine Chiefs of
Police Association made this point to
the Judiciary Committee “We are also
concerned that if the operation of a
police vehicle is exempted from the

Maine Tort ClaimsAct, police officers
may refuse to act appropriately in re-
sponseto an emergency situationwhen
the circumstances require it.”

Two attempts were made to work
with the bill, both of which were re-
jected by a majority of the Judiciary
Committee. First, it wassuggested that
the immunity only be lifted for cases
involving seriousinjury or death. The
Norton casewasatragedy and wasfront
and center beforethe Committee. Pro-
viding these families the opportunity
to seek financial compensation may be
appropriate. However, as drafted, ev-
ery collision, even those that only in-
volve minor injuires or only property
damagemay go forward. The Commit-
teeandthebill sponsor would not agree
to that modification.

Second, it was suggested that the
immunity belifted for casesinvolving
“reckless” operation of amotor vehicle
rather than the “negligent” operation
of a motor vehicle, which is a lower
standard. It was asserted that reckless-
ness is a “criminal” standard not a
“civil” standard and finding insurance
coverage for reckless behavior would
be difficult.

However, noonemadeany attempt
to discover the insurance implications
of the bill as written. No insurance
industry representatives were asked to
testify on the inability of insurance to
cover recklessness. Further, the
proponent’ sassertion that recklessness
isnota“civil” standardiscontradicted
by the fact that thisis exactly the stan-
dard that is used in the State of New
Y ork for its public safety officials.

Beyond rejecting the two attempts
to better target LD 936, the Committee
actually amended the bill to make sure
individual police officers would also
be liable in these circumstances. The
bill as printed only removed theimmu-
nity of the government entities. It left
the immunity for the individual offic-
ersinplace. TheMaineTrial Lawyers
Association offered an amendment to
removetheindividual employee’ sim-
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munity aswell. A majority of the Judi-
ciary Committee went along.

The government entity typically
covers the individual’s liability and
the law capstheindividual’s exposure
toonly $10,000 per event. Coming out
of Committee, LD 936 will removethe
exemption for the individual officers.

Thesuffering of theNortonfamilyis
difficult to confront. However, the bill
doesnot seek toimproveofficer training,
discipline or policy. It only provides
some degree of financial compensation.
Unfortunately, the bill is not narrowly
tailored to tragedies like those endured
by theNortons. It broadly opensthedoor
for lawyers to bring lawsuits. That is
rarely a step in the right public policy
direction, where more targeted alterna-
tives are available.

LIMITS(cont'd)

theexisting LD 1 system, each level of
government has a spending limit as
well asamechanism for overriding the
limit. If the counties need to override
the LD 1 spending limit, they can do
that with a majority vote of all the
members of the county’ s budget com-
mittee and a mgjority of the county
commissioners.

By approving these midcourse
changes, the Legislature is taking the
first step toward completely eroding
the spend limitation system. The
spending limitation system has not had
an opportunity towork, but already the
Legislature is second guessing itself.
What level of government will seek the
exemption next year, and for what un-
controllable cost? Will schools |obby
the Legislature to provide an exemp-
tion from the LD 1 capsto address the
increasing cost of insurances or un-
funded education mandates? Will
municipalities lobby the Legislature
to providean exemptionfromtheLD 1
caps to carve out energy and paving
costs, health insurance, environmental
mandates, etc.? The support of LD
1666 is just the first step in the even-
tual demise of the spending limitation
system.

Fortunately, on Thursday thisweek
(June 2", the Senate voted “ ought not
to pass’ on LD 1666 by an equally
strong margin of 26 to 7.



Statewide Codes: Uniform or Not?

The Legislatureis poised to adopt
at | east three codesrel ated to construc-
tion that will be of interest to munici-
palities.

As municipal officials are aware,
the L egislature adopted amodel build-
ing codelast session. TheMaineM odel
Building Code is based upon the 2003
International Code Council’s (“ICC")
Building Code. At that time, lawmak-
ers did not mandate that any munici-
pality adopt the model code. Instead,
the Legislature merely restricted fu-
ture voluntary code adoptions by mu-
nicipalities to this one choice.

The policy rationale of last
session’s action is that over time mu-
nicipalities, which now have avariety
of different building codes on the
books, will be“funneled” intothesame
building code. Uniformity of building
codes has long been a policy goal of
the Legislature in the belief that uni-
formity will aid design professionals,
builders and municipal code enforce-
ment of ficers by making the process of
construction more efficient.

Adoption of asingle model build-
ing code provided some challengesfor
the Legislature in that other codes are
implicated by the adoption of a build-

ing code. The law which adopted the
Maine Model Building Code specifi-
cally noted that eight other related
codes were not adopted by reference.
These eight other codes include: fire
safety, electrical, oil and solid fuel,
propane and natural gas, boiler and
pressure vessel, elevator code, energy
efficiency code, rehabilitation code
and plumbing code.

This session, the Legislature has
taken up bills related to the appropri-
ate statewide codefor threeof theabove
eight codes listed: energy efficiency,
rehabilitation and plumbing.

For energy efficiency, the Utilities
and Energy Committee has voted to
support both LD 1591, Resolve, Re-
garding Legislative Review of Chap-
ter 920: Maine Model Building Energy
Code, a Major Substantive Rule of the
Public Utilities Commission, and LD
1681, An Act Regar ding Energy Codes.
Thesebillsaresimilar but not identical
to the model building code adopted
last session. One of the primary simi-
laritiesisthat the Maine Model Energy
Code will be largely predicated upon
thel CC’ senergy code. Thisway, both
the model building code and the model
energy codewill befrom the same“In-

ternational” family of codes.

For rehabilitation of existing
buildings, the Governor has signed
Public Law 2005, Chapter 200, which
establishes the ICC’s rehabilitation
code as the model code for Maine.
Again, the state has chosen to synthe-
size the model building code enacted
| ast session with therehabilitation code
enacted this session by using the “In-
ternational” or ICC family of codes.

For purposesof the plumbing code,
the Legislature has before it LD 1056.
This bill provided the Legislature two
options: Committee Amendment A,
which requiresthe adoption of the“ In-
ternational” (ICC) plumbing code and
Committee Amendment B, which re-
quires the adoption of the Uniform
Plumbing Code. Generally, code en-
forcement officerssupport thel CC code
and plumbersprefer theUPC code. This
battle of plumbing codes has been
waged for yearsbeforethel egislature.

Inadeviationfromitsstated policy
of promoting code uniformity, the
House and Senate have voted to enact
LD 1056 and adopt the UPC, breaking
away from the International family of
codes.



