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Taxation Committee Splits over
Repeal of Personal Property Tax

The Taxation Committee will bere-
porting out two separate recommenda-
tions on LD 2056, the bill sponsored by
Rep. David Bowles (Sanford) that would
prospectively repeal the taxes on most
business personal property in Maine that
are collected by municipalities and used
to support the provision of local services,
from education to roads to public safety
to solid waste removal.

Seven Committee members, includ-
ing all six Republicansonthe Committee
and its lone Independent, voted to sup-
port LD 2056 as written.

Thesix Democratsonthe Committee
voted to support an alternative plan, the
details of which have been laid out in
concept and will be providedin complete
detail by next Monday. Within four days
after that, this enormously complicated
bill will be voted on by the full Legisla-
ture.

The split on the Committee over the
bill is centered on its impacts regarding
theincreasesin property tax rates, andthe
shift in burden to Maine homeowners,
that will occur when several billion dol-
lars worth of business property is ex-
empted from taxation.

The Republicans on the Committee,
in their support for the bill, are claiming
that when billions of dollars worth of
property owned by businesses are ex-
empted from taxation, and the munici-
palitiesarereimbursed for just 50% of the
lost tax revenue, there would somehow
be either minor or zero impacts on the
property tax bills paid by Maine's
homeowners.

The Democrats on the Committee,
through their alternative report, believe
the bill as printed will push up the prop-

erty tax rates for Maine's homeowners,
farmers, landlordsand small businesses—
in some communities significantly and
in others just by a couple of percentage
points— and they want to change the bill
to better manager those impacts.

Thebottomlineishow LD 2056 will
change the tax base of your community,
and how those changes will impact the
local property tax rate.

Here are the major differences be-
tween the two reports on the basis of the
information provided on the alternative

report at Thursday’ swork sessionon LD
2056.

Scope of the exemption. LD 2056
adopts the scope of the Business Equip-
ment Tax Reimbursement Program
(BETR) todefineall thetypesof personal
property that will be eligible for the tax
exemption. With a few specific excep-
tions (utility property, office furniture,
gambling machines, andretail storesover
100,000 square feet in size), that defini-
tion sweepsin al personal property that
is currently taxable by municipalities,
including the personal property of banks,
law offices, gas stations, retail stores,
national chain restaurants and fast food
facilities, aswell asthe heavier manufac-

(continued on page 2)

LD 2056 was introduced to the
L egislatureandreceiveditspublic hear-
ing 21 days ago. The Committee is
scheduled to finalize its split recom-
mendations on the bill next Monday
and the Legislature is expected to vote
onthebill afew dayslater. L D 2056 puts
into motion one of the largest property
tax exemptionsever enacted by aMaine
L egislature and is extraordinarily com-
plicated in both its wording and its
impacts.

For all of that, there is very little
information that anyone believes re-
garding the actual impacts of LD 2056
because the way it is designed, the im-
pacts will be phased-in over the next
several years and will entirely depend
on the degree to which the L egislature
honors its municipal reimbursement
promises.

MMA attempted in good faith to
model the impacts of LD 2056 by as-
suming it was enacted in 1995, instead

What you can do

of the BETR program, and tracking its
impacts over time. The proponents of
LD 2056, including the Governor’ s Of -
fice, the State Planning Office, the De-
partment of Economic and Community
Development, and the industrial lobby-
ists who wrote the bill, have not pro-
vided a municipal fiscal analysis.

Instead, they have attacked the
MMA analysis. Senator Jon Courtney
(Sanford) told the Tax Committee yes-
terday that MMA'’s attempts to model
those impacts on a town-by-town basis
were both inaccurate and misleading.
The accusationthat MMA wastrying to
mislead anyonewithitsimpact analysis
is patently offensive.

MMA hasaduty to attempt tomodel
theimpactsof important legislation that
affects every municipality’s property
tax rateon behalf of itsmembership. We
developed a sophisticated model in a
very short period of time, and laid out all

(continued on page 2)
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REPEAL (cont'd)

turing property.

The alternative report will be de-
signed to target the exemption to the
personal property of manufacturers
(broadly defined), high-tech companies,
natural resource-based industries, and
other types of job-creation companies.

Municipal reimbur sement. Under
the current BETR program, qualifying
businesses are reimbursed for 100% of
the taxes they pay on the qualifying
personal property.

For FY 07, that reimbursement rate
was dropped by the Legislature to 90%
in a one-time reduction to help balance
the state budget, along with across-the-
board cuts to everyone else, including
municipalitiesand therecipients of state
programs, who receive stateresourcesor
benefits. It is this “instability” in the
businesses’ reimbursement rate that is
now triggering this business demand for
a permanent exemption.

For some reason, the proponents of
LD 2056 do not believe that the munici-
palitiesdeserveanywherenear the 100%
reimbursement rate, ashasbeen provided
to the business community over the last
10 years. Instead, the supporters of LD
2056 believe that municipalities will
generally be fine with just 50% reim-
bursement, whichisall most municipali-
tieswould beeligiblefor under LD 2056.

Thealternativereport isdesigned to
provide stable and predictable higher
reimbursement ratesfor thecommunities
that would suffer the highest impacts
fromthisproposed exemption, whichare
theindustrial and the servicecenter com-
munities. Those towns and cities have
higher levels, in somecasesmuch higher
levels, of personal property in their tax
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basesthan many rural communities. The
proportionate reimbursement system
would accomplish two results; that is, if
it is honored over time by the next or
future legislatures. First, it would pro-
videproportionatereimbursement onthe
basis of impact. Second, by reimbursing
the high-impact municipalities some-
what more closely to their losses, the
county tax and school subsidy shiftsthat
would otherwise affect the more rura
communities are reduced.

Changing the rules. LD 2056 ex-
empts not only new personal property
that will beinstalledinthefuturebut also
existing personal property that been in-
stalled anytime after April 1995 and en-
rolledinthe BETR program. When all of
that property wasenrolled in BETR, the
ruleswerethat theownerswouldbereim-
bursed for their taxes on the property for
twelveyears, at which time the property
would continue to be taxable but the
reimbursement would stop. The design
of tax incentive programs, after al, isto
encourage new investment rather than
simply giving a tax break for invest-
ments already made.

LD 2056 would change those rules
by exempting the pre-existing property
whenitemergesfromtheBETR program.
LD 2056 creates a 100% reimbursement
for that property, but just like the exist-
ing BETR reimbursements, no one ex-
pectsthat reimbursement to be sustained
over time.

The fiscal impacts to the state of
providing the new municipal reimburse-
ment for this pre-existing property that
LD 2056 would now exempt quickly
climbsto $6 million ayear. The alterna-
tive approach would not exempt the pre-
existing property, retargeting the state
resourcesto improve the reimbursement
support for the truly prospective invest-
mentsin the most highly impacted com-
munities.

Replacing lost tax base. Even the
alternativeversionof LD 2056 will result
in property tax shifts to residential
homeowners. Although the redesigned
reimbursement formulareactstothehigh
impacts of Maine's mill towns, it does
little to nothing for the impacts on
Maine's cities and urban areas, which
would lose some tax base without an
easy mechanismtoreplaceit. Thehalf of
the Tax panel working onthe alternative
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plan are exploring the idea of creating a
local option for municipalities or multi-
municipal regions to adopt a local op-
tion real estate transfer tax that would
piggy-back on the existing RETT. De-
tailsof that element of theplanareappar-
ently being developed.

CAN DO (cont'd)

the assumptions, data sources and meth-
odologies we used for everyone to cri-
tique. Oneinput in the model’ sfirst run
was critiqued by the bill’s proponents
and we immediately identified and cor-
rected for that input and ran the model a
second time. Although not significantly
changed, theresultingimpact model was
immediately distributed to the Taxation
Committee and posted on MMA’s
website.

Themodel-based impact study, asis
the case with any model, isan attempt to
generally describe the legislation’s im-
pact on municipalities with various tax
bases and various type or categories of
personal property.

If legislatorswant to attack thequal -
ity of MMA’sanalysis, that’ sfair game.
Itwouldbeamuchfairer game, of course,
if they provided acompeting analysis of
their own, showing all sources, methods
and assumptions, but that is apparently
not going to happen.

Whatisneither accuratenor fairgame
istoaccuseMMA of tryingtomislead or
being disingenuous.

In any event, since at least some
legislators want to discredit MMA’s
analysis without providing their own,
all we can suggest is that you ask your
legislatorsto explain to you the impacts
in your community. The Legislature
would never enact a bill that exempted
10% of the state’s tax base without an
exhaustiveimpact analysis. Y oudeserve
the same.

A starting point is the observation
that 50% is not the same as 100%.

If you are concerned about the prop-
erty tax rateincreasesthat will follow the
exemption of much of the collective
municipal tax base, you must make di-
rect contactswithyour legislatorsimme-
diately and ask them to calculate the
impact of LD 2056 on your town or city,

(continued on page 5)



Senate Supports An Amended LD 1481

On Wednesday of this week, the
Senate voted to support an amended
versionof LD 1481, An Actto Amendthe
Laws Governing the Enactment Proce-
duresfor Ordinances by amargin of 24
to10. Asamended by the Senate, thehill
would prohibit municipalitiesfrom nul-
lifying or changing a land use permit
through the amendment or repeal of an
ordinance 75 days after the permit has
been lawfully issued.

The Senate debate on the bill fo-
cused ontheissueof rights. The propo-
nents discussed the rights of retail and
housing developerstorely ontheperma-
nence of an issued permit. The oppo-
nents debated the fundamental rights of
citizens to challenge the decision of
government officials.

The proponents believe that a pre-
dictableprocessthat ensuresthat at some
point the permits issued for a develop-
ment are permanent will promote devel-
opment in Maine. The opponents
believe that the bill will limit the ability
of citizens to petition government deci-
sions by requiring citizens to initiate a
petition, collect thenecessary signatures,
submit the proposal to the board of se-
lectmen and convince the selectmen or
town or city council to schedule and
hold a referendum to vote on proposed
ordinance changes within the limited
time period.

For both the proponents and oppo-
nents, the vote on LD 1481 waslong in
coming. LD 1481 wasfirstintroducedin
the first regular session (2005) and re-
ported out of the Stateand L ocal Govern-
ment Committee with an “ought to pass
asamended” vote. Asoriginally amended
by the Committeein 2005, thebill would
have prohibited the use of the citizen
initiative to impact aproject for whicha
land use permit had been granted. How-
ever, that version of the bill wasdeemed
unconstitutional by the Attorney Gen-
eral because it placed limitations only
on the citizen-based process, which can
only be done according to the Constitu-
tion at the community level, not by the
Legislature.

For that reason, thebill wasreferred
back to the State and L ocal Government

Committee, carried into the second ses-
sion (2006) and amended to limit a
municipality’s ability to impact an is-
sued permit through an ordinanceamend-
ment. The Committee amendment pro-
posed to provide municipalities 30 days
toinitiatethe ordinance amendment pro-
cess and hold an election on the issue.
Whileamajority of the Senate supported
the concept of the limit, some senators
disagreed with the limited amount of
time provided to municipalities (and
therefore their citizens) to amend an or-
dinance. Although one amendment pro-
posed to expand the deadline to 45 days,
the Senate settled on 75 days.

When MMA'’s Legidlative Policy
Committee (LPC) voted to oppose LD
1481, the deadline was a concern. Mu-
nicipal official swereprimarily concerned
with the practicality of placing a dead-
line on a citizen process, which cannot
be entirely controlled by the citizens.
The scheduling of an election is the re-

sponsihility of the selectmen and not the
citizens. Holding citizens accountable
for executing and completing a process
that they cannot legally control is some-
what unfair. Municipal officials gener-
aly try to schedule elections on peti-
tioned issuesduring regularly scheduled
elections in order to save the time and
money associated with holding an elec-
tionand ensurethe highest possibleturn-
outs. There are three times in the year
when municipalities will most likely
conduct an election: 1) the annual town
meeting; (2) the November general elec-
tion; and (3) the June primary, if sched-
uled. These three normal referendum
opportunitieswould often be outside the
75-day window that is effectively re-
quired by LD 1481 is the citizens' re-
quest for avote is going to be effective.

LD 1481 as amended by the Senate
isnow beforetheHouse. Itisanticipated
that the House will debate the bill this
Friday, April 7",

‘Net New Funding’ Under LD 1

The February 26, 2006 Legislative
Bulletin described how the Legislature
wasdealingwiththeL D 1 spendinglimit
calculation factor known as “net new
funding” —at |east withregardto General
Assistancereimbursement. That bill,LD
1965, has been enacted asan emergency
bill and signed into law.

Thisweek, theAppropriationsCom-
mittee seemed inclined to provide simi-
lar treatment to Local Road Assistance
funding (now known asthe Urban Rural
Initiative Program, or URIP assistance).

As part of the spending limitation
calculation, each community must de-
duct fromitsLD 1 levy limit the amount
of “net new funding” it receivesfromthe
statethroughthe URIPprogram. Assum-
ing a community received $50,000 last
year in URIP funding, and that itsLD 1
growth allowance was 3%, the net new
fundinglimit for Road Assistancewould
be $51,500 for the following year.

Thus, if a community received
$52,000 in road assistance, the differ-
ence, or the “net new funding” amount,
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of $500would havetobe“returnedtothe
taxpayer” by reducing the overall LD 1
property tax levy limit for that town by
$500. Thishasawaysprovedfrustrating
tomunicipalitiesfor avariety of reasons,
the primary one being the public policy
implication.

Suppose a community which nor-
mally receives $50,000 were to under-
take a special state-aid road repair capi-
tal project for oneyear. The state might
make a one-time, partnership contribu-
tion of money toward that project be-
cause theroad isastate-aid road. How-
ever, that one-timeinfusion, say $40,000,
is also included in the net new funding
calculation. Thus, thecommunity would
haveto factor in that one-time construc-
tion funding in its “net new funding”
calculation.

Giventheassumption of 3% growth,
the community would have a net new
funding deduction of $38,500 ($90,000
- $51,500). Thisis very significant.

If thetown’ soverall budget last year

(continued on page 4)



‘LD 2’ goes in Two Different Directions

The original LD 2, which was pre-
sented to the Legislature in December
2004 by Governor Baldacci, was de-
scribed as a constitutional amendment
that would complement LD 1.

Asoriginally proposed, LD 2would
require municipalities to keep two as-
sessing books. one for the purposes of
local taxation and another for the pur-
poses of state subsidy.

Assessing book #1, for the purposes
of local taxation, would freeze the valu-
ation of the minimum lot under every
Maine“homesteader’ s’ home (provided
the homesteader elected to enroll in the
program), and allow that land value to
grow fromyear-to-year nofaster thanthe
rate of inflation (CP).

Assessing book #2 for the purposes
of the municipality’s state valuation
(which controls school subsidy, county
taxation and municipal revenue shar-
ing), would not place any cap on the
“homesteader’ s’ land. . .the second book
would keep assessing that land at its
“just value”.

When the homesteader sells his or
her property, the assessed value of the
property would jump back to its market
value and a penalty would have to be
paid to the town. The theory behind the
penalty isto provide the revenue for the
municipality to uselike revenue sharing
in order to soften the property tax shifts
that LD 2would otherwiseforceinevery
community.

Becausethissystem of cappingvalu-
ation increases for the duration of home
ownership provides advantage to long-
term homeowners and disadvantage to
new residents, it is referred to sarcasti-
cally asa“welcomestranger” method of
assessing.

OnFriday, March 31, adivided Taxa
tion Committee reported out two ver-
sions of LD 2, both of which would be
proposed constitutional amendments
that are substantially different from the
origina version.

Version #1. About half the Taxa-
tion Committee supported a constitu-
tional amendment that would give the
Legislature the right to create a system
that deviates from the general rule of

equal property tax apportionment on the
basis of all property’s*“just value”. Spe-
cifically, this proposed amendment
would add asentenceto the Constitution
that would read: “The Legislature may
establish a system to limit the propert
tax levied on any resident homeowners
to no more than 10 percent of the previ-
ous year'sincome of all residentsin the
household.”

Thepurposeof thisproposed amend-
ment is to authorize the Legislature to
design aprogram that would internalize
within the property tax code the Circuit
Breaker property tax rebate program, at
least to somedegree. Under thisconcept,
municipalities would be directed to cap
the property tax bill that would beissued
toany Maineresident if the property tax
bill exceeded 10% of the income of that
person’ shousehold inthe previousyear.
All the administrative details would be
worked out by afuture Legislatureif the
voters were to adopt this new constitu-
tiona language.

Those administrative detailsare not
insignificant. They include: (1) how the
municipality would know what the prop-
erty owner’s household actually wasin
the previousyear; (2) whether the cap on
thequalifying household’ stax bill would
be reflected by a required reduction to
the property’s assessed value or a re-
quired reduction to the otherwise appli-
cableproperty tax rate; (3) whether there
are any asset tests governing eligibility
for their benefit; (4) how much of the
property owner’s land and buildings
would qualify for thefocusedtax benefit.

Version #2. The other half of the
Taxation Committee is supporting an
entirely different approach. Aspresented
to the Committee by the State Planning
Office on behalf of Governor Baldacci,
this new version of LD 2 would aso
amend the Constitution in a manner that
more directly and significantly moves
away from assessing property on the ba-
sisof itsjust valueandtowardsa" Propo-
sition 13" assessing method.

Under this proposed system all the
land upon which aMaine resident’ s pri-
mary residence sits would be capped at
its assessed value on April 1, 2008 and
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allowed to increase in assessed valuein
subsequent yearsat arateno greater than
the rate of inflation. Thiswould not be
an enrollment program; it would require
all homestead land to be assessed under
the capped system. When all homestead
property is sold, a 5-year back-tax pen-
alty would haveto be paid. Aswiththe
original version of LD 2, the municipal-
ity would have to keep two assessing
books. Onebook that refl ectsthecapped
value of the homesteaders' land hold-
ings for the purpose of local taxation,
and one book that reflects the just value
for the purposes of determining state
valuation for county tax and subsidy
purposes.

To send a proposed constitutional
amendment to the votersrequiresatwo-
thirdsvotein both the House and Senate
in order to be placed on the November
ballot. With a split Committee recom-
mendation, achieving that super-major-
ity support for either proposal is un-
likely.

NEW FUNDING (cont'd)

was $1,000,000 (increased by 3% to
$1,030,000) it would actualy have to
cut its budget below last year’s amount
because of the net new funding deduc-
tion. Requiring the municipal budget to
actually be cut in order to undertake a
capital improvement project relative to
a state-aid road is not consistent with
rational public policy.

The bill that would clarify the “ net
new funding” calculation is LD 19009.
The Appropriations Committee ap-
peared receptive to fixing this problem
as the legislature has aready done for
General Assistance. [Note: Snce the
related General Assistance legislation
(LD 1965) hasbeensignedintolawand
become effective, communities may cal-
culate the “ net new funding” compo-
nent of their “ property tax levy limit
calculation” required by LD 1 without
including the normal year-to-year up-
and-downs of General Assistance reim-
bursements.]



Court Rules TABOR
Signatures Filed Late

On April 3, 2006 the Kennebec
County Superior Court overturned the
Secretary of State’ s decision to accept a
box of TABOR petitions that werefiled
late, placing in doubt the fate of the
citizens' initiative.

Thecaseinvolvestwo constitutional
provisionsand onestatestatute. Thefirst
constitutional provision deals with the
date that petitions must be submitted in
order to give the Legislature enough
time to review the proposal (Constitu-
tional Deadline). The second constitu-
tional provision statesthat signatureson
the petitions may not be dated morethan
one year after the petition was issued
(SignatureRule). Thestatuteinquestion
reguiresthat completed petitionsbefiled
with the Secretary of State within one
year of taking-out the petitions (Statu-
tory Deadline).

Mary Adams, who spearheaded the
TABORInitiative, received her petitions
on October 21, 2004. Accordingly, the
corresponding Statutory Deadline to
submit the completed petitions was Fri-
day, October 21, 2005. All but one box
of TABOR signatures was filed by the
Friday deadline. The final, and neces-
sary, box was submitted at 8:15 am. the
following Monday morning.

Despite the Statutory Deadline, the
Secretary of State accepted thefinal box.
The Secretary offered the following jus-
tifications: only one box was late, there
wasnho evidenceof fraud or other activity
taking place over the weekend, the box
was submitted during the next business
day, and that the two relevant Constitu-
tional rules were not violated. That is,
thesignatureswerefiled beforethe Con-
stitutional Deadline (January, 2006) and
all of the signatures appeared to be less
than one-year old and thereby in compli-
ancewiththeSignatureRule. According
to the Secretary, Ms. Adams had “sub-
stantially complied” withtheall thelaws
and the signatures should be accepted.

Ms. Adams, who had her own attor-
ney for the case, went one-step further
and argued that the only real deadline
was the Constitutional Deadline to sub-

mit petitions to the Legislature (which
she easily complied with). Since the
Constitutiontrumpsstatute, Adams’ law-
yer argued, the Statutory Deadline was
really more of an administrative due-
date. The due-date would need to be
complied with but couldn’t be used to
knock-out petitions that were timely
according to the Condtitutional Deadline.
Judge Marden disagreed. He held
that both the Constitutional Deadline
and the Statutory Deadline were real.
Judge Marden reasoned that the Consti-
tutional Deadline was for the conve-
nienceof theL egislature. Hewrote, “ The
constitutional requirement of submis-
sion to the legislature provides a dead-
line designed to assure the legislative
body will have sufficient timeto. . . give
proper consideration to the question
and to any competing measure.”
TheStatutory Deadline, by contrast,
was necessary to enforce the second
Constitutional provision, the Signature
Rule. That is, the Constitution provided
no mechanism to enforce its Signature
Rule, and the Legislature enacted the
Statutory Deadline to reasonably imple-
ment the constitutional Signature Rule.
According tothedecision, “In addi-
tion to meeting the filing requirements
of the legislative day [Constitutional
Deadling], petitions must be completed
within one year of the date of issuance
[Sgnature Rulg] . . . Itisclear that the
legislature did not intend to leave the
matter of correct dates on signatures to
chance. The enforcement mechanism
was to be a requirement that one year

after the date of issuance, the petitions
are not valid unless submitted to the
Secretary of Sate [ Satutory Deadling]
making it impossibleto forgeor fraudu-
lently create a signature date.”

I nstead of seeingthe Statutory Dead-
line as inconsistent with the Constitu-
tional Deadline, the Judge saw it asthe
necessary companion to the Signature
Rule. “It is patently obvious that the
legislature has enacted a mandatory
scheme to provide a degree of impossi-
bility in the violation of the [ Sgnature
Rul€] ... Theessenceof theprovisionis
toremovefromthe Secretary of Satethe
need to substantiate the dates . . . This
obligationisachieved by a requirement
that the office of the Secretary of Sate
receive the petitions with their signa-
tures no later than one year from the
date of the issuance [ Satutory Dead-
ling]. Any other interpretation would,
indeed, be aresult inconsistent with the
Constitutionand . . . meaninglesslegis-
lation.”

TheMaine Supreme Courtwill hear
oral arguments regarding this law tri-
angleon April 25 anditsdecisionisdue
May 7.

CAN DO (cont'd)

as well as the towns and cities in your
region that are now shouldering the
county tax.

Thereis $8.74 billion worth of tax-
able personal property in Maine. That is
the equivalent of the total taxable value
of forty average Maine municipalities.
Over 260 municipalitieshaveat least $1
million of personal property in their tax
base. Ask your legislator how much tax-
able personal property he or she thinks
will be in Maine 5 years from now, 10
yearsfrom now, 20 yearsfrom now.

LEGISLATIVE HEARINGS

Monday, April 10
Business, Research & Economic Development

Room 427, State House, 1:00 p.m.
Tel: 287-1314

LD 2099 — Resolve, To Provide Assistance to Heating Fuel Customers Who Enter into
Prepaid Contracts That Are Not Honored. (Sponsored by Rep. Marraché of Waterville;

additional cosponsors.)

Thisresolveisa“concept draft” that proposes to provide a one-time means of financial
assistance to customers who enter into prepaid heating fuel contractsthat are not honored

by the heating fuel supplier.
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