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Changes Proposed to Local Road
Assistance Program

On Thursday this week, the Trans-
portation Committee briefly reviewed
an amended version LD 1790, An Act to
Secure Maine's Transportation Future.
The bill, authored by the Maine Better
Transportation Association (MBTA)
seeks to find the additional state and
municipal revenue necessary to fund
improvements to the state’s transporta-
tion infrastructure.

To meet the road and bridge im-
provement objective, thebill establishes
seven state goals. Of municipal interest
is the fourth goal, which is to “recon-
struct state aid highwaysthat meet statu-
tory eligibility requirements to a joint
state-municipal design standard if a
municipality elects to reconstruct”. In
plain English, this means that munici-
palities will be encouraged to voluntar-
ily invest municipal resources to make
improvements to the state aid system
(i.e., magjor and minor collector roads).

To meet the municipality-related
goal, the local road assistance program,
now known asthe Urban/Rural I nitiative
Program (URIP), would berepeaed and
replacedwiththe State-Municipal Trans-
portation Assistance Program. Although
theURIPprogramwoul dberepealedand
replaced, only therural funding formula
elements of the existing program would
be changed.

As proposed, municipalities would
receive state assistance either on a state
aidroad formulabasis, providing $2,250
per year per lane mile for all state aid
highways located outside of the urban
compact area, or on a new local road
formula basis, providing for $400 per
year per lane mile for year local roads,

whichever isgreater. Under theexisting
formula, municipalities are reimbursed
at arateof $600 per year per lanemilefor
allocal roads. Inanutshell, theproposal
would redistribute the existing $26 mil-
lionin URIPrevenueamong themunici-
palitiesin a different way.

Inaddition to making changesto the
funding formula, the bill also encour-
agesmunicipalitiesto usetheroad assis-
tance revenues to match additional state
funds for the purpose of voluntarily in-
vesting in state-aid minor and major col-
lector road improvements. If additional
state funds are available, thelocal legis-
lative body could vote to expend local
revenuesfor the purpose of receiving an
additional 85% match (not to exceed

$510,000 per mile) for amajor collector
road capital improvement project. Mu-
nicipalities could receive an additional
70% match (if available) not to exceed
$315,000 per mile for aminor collector
road capital improvement project.
Although the Department of Trans-
portation has not calculated the impacts
of the proposed change, it is safe to say
that the redistribution will have a posi-
tive impact on some communities and a
negative impact on others. By reducing
the per milereimbursement ratefor local
roads, municipalities with fewer state-
aid highway mileson averagewill expe-
rienceareductionin statefunding. Com
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Municipal Board Vacancies - Update

The Judiciary Committee unanimously supported an amended version of
LD 1906, An Act to Clarify the Authority of Municipal Boardsand Committees.
Thisbill addresses a shadow of doubt that had been cast by arecent Law Court
decision over the authority of boardsto act during timeswhen thereisavacancy
on the board.

The casethat raised thisissue, Stevenson v. Town of Kennebunk was briefly
described in the May 11, 2007 Legislative Bulletin.

The Judiciary Committee passed an amended version of the bill. The
original bill amended Title 30-A, the municipal law. Many felt that the
Stevenson case also placed the actions of state, county, school and quasi-
municipal boards into a state of uncertainty. The Committee decided to make
the change in Title 1 which has a much broader reach than Title 30-A.

The only other substantive change was that the Committee adopted a more
comprehensive “validation” provision. The Stevenson case appeared to impact
future decisions of boards and a so decisions previously made. Consequently,
the legitimacy of thousands of past votes that had been taken by boards with
vacancieswere questionable. The Committee adopted acomprehensive valida-
tion statement which affirms decisions made both since the Stevenson decision
was rendered, and prior to the decision.
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Tax Committee Votes to Expand
Personal Property Exemption

On Wednesday thisweek the Taxa-
tion Committeevoted 9-3“ ought to pass”
on LD 1001, An Act to Eliminate the
Property Tax on Business Equipment
Owned by Small Retailers.

Sponsored by Senator Jon Courtney
(York Cty.), the bill would expand the
property tax exemption granted last year
so that the personal property in retail
facilitiesthat arelessthan 20,000 square
feet in size would also be exempt from
property taxation.

The public hearing on LD 1001 was
held on May 16". Senator Courtney tes-
tified that the enactment of the personal
property tax exemption last year (LD
2056) resulted in the personal property
of retail establishments not being in-
cluded in the exemption, and a promise
of somekindwasmadeto comeback this
session to look at providing the exemp-
tion to retail establishments as well.
Because there was little likelihood of
getting political support for exempting
the big box establishments (WalMart,
Target, Lowe's,HomeDeport, tc.), Sen.
Courtney targeted the expanded exemp-
tion to retail establishments of less than
20,000 square feet (gas stations, retail
chain stores, chainrestaurants, momand
pop stores, etc.).

The Maine Merchants Association,
the Maine State Chamber of Commerce,
the Maine Pulp and Paper Association
and the National Federation of |ndepen-
dent Businesses (NFIB) all testified in
support of LD 1001.

The Maine Merchants Association
asked for the sguare foot threshold of
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20,000 sguare feet to be increased, to
cover stores like Mardens and Renys. It
was unclear why the Maine Pulp and
Paper Association would support the
exemption, except for an apparent inter-
est in further cutting the municipal tax
base. The Maine State Chamber of
Commerce' s support for the exemption
ishard to square with the personal prop-
erty exemption package that the Cham-
ber agreed to last year, which kept the
retail personal property program in the
BETR program, but expanded its eligi-
bility for BETR reimbursement for the
lifetime of the property rather than for
just the 12-year BETR period. Although
that was the agreement then, it is appar-
ently not the agreement anymore. Some
agreementshavearemarkably short half-
life.

MMA testified in opposition to ex-
panding the property tax exemption that
was created last year. All prominent and
respected tax policy recommendations
over the last twenty years suggest ex-
panding the tax base and reducing the
rate, and that is exactly what the Tax
Committeeistryingtodowith state' stax
code in its well-thought out approach to
comprehensivetax reform. Whenitcomes
to the municipal tax base, however, the
Legislature — and in this case the Tax
Committee— seemscommitted to mov-
ing in the other direction...to shrink the
municipal property tax baseandincrease
the tax rate.

When the personal property exemp-
tion was enacted last year, the munici-
palities were told that the public policy
rationale behind the exemption was to
provideaproperty tax incentiveto manu-
facturers and other businesses that uti-
lize personal property and that might not
otherwiselocate in Maine. That was the
argument for the exemption propounded
by the Administration, Legislature,
Chamber of Commerceand paper indus-
try lobby. It was agreed at that time that
the Valero gas stations, McDonald and
Arby restaurants, Old Navy and Pac Sun
clothing stores, Radio Shacks and simi-
lar stores that establish themselves in
Mainearenot dissuaded fromlocatingin
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the VV acation State because of a personal
property tax that they may haveto pay on
their cash registers or underground fuel
tanks or shelving stock.

Therearevery few statesinthiscoun-
try where these establishments do not
pay taxes on the value of their personal
property. In many of those other states,
unlike Maine, theretail stores often pay
atax on that property at a greater effec-
tive rate than the homeowners in those
states pay on their residential property.
LD 1001 wouldincreasetheproperty tax
on homeowners so Pier | Imports and
Longhorn Steakhouse could enjoy atax
break.

For all of that, theretailerswerestill
cut asubstantial break whenthepersonal
property tax exemption was enacted last
year. Their qualifying personal property
wasalready eligiblefor BETR reimburse-
ment. As part of last year's legislation,
the 12-year life of BETR reimbursement
was extended to forever (i.e., thelife of
the personal property), with aphased-in
reductionin reimbursement after theend
of the 12-year cycle from 100% reim-
bursementtoafinal floor, fiveyearslater,
at 50% reimbursement.

Thisisn’tgoodenoughfortheretail-
ers. Last year's observation that retail
facilities pay thetax in 40 other statesin
the nation has flown out the window.
Last year’ sobservation that retail facili-
tiesare not makinglocation decisionson
the basis of their personal property tax
obligations has flown out the window.
The Chamber of Commerce, the Maine
Pulp and Paper Industry and now the
Taxation Committee are employing a
new argument...the age-old tax-exemp-
tion-as-viral-contagion argument. Once
somebody gets an exemption, everyone
else deserves one, too.

As Sen. Courtney explained to the
Tax Committee just before it voted LD
1001 “ought to pass’, the municipalities
really don’t like assessing this property
anyway...it'sanuisancefor them, but if
they don't assessit they are breaking the
law. Therefore, according to Sen.
Courtney, the Legislature would be do-
ingthemunicipalitiesafavor by exempt-
ing even more of this type of property
from taxation.

Although further Committee votes

(continued on page 3)



Door Number Three

For amost two months, the Judi-
ciary Committee has been reviewing a
bill regarding the Maine Human Rights
Act(MHRA). TheMHRA, among other
things, prohibits workplace discrimina-
tion against individuals with disabili-
ties. The MHRA isadministered by the
Maine Human Rights Commission
(MHRC).

As reported in the April 6, 2007
Legislative Bulletin, the Maine Law
Court recently threw out the rules that
had been adopted by theMHRCtoimple-
menttheMHRA.. Thoserules, whichhad
been in place for approximately the last
20years, had beeninterpretedfairly con-
sistently withthefederal Americanswith
Disability Act (ADA). TheCourt heldby
a4-3 decisionthat the definition of “dis-
ability” intherule wastoo restrictive as
compared to Main€e' s unique version of
“disability” provided in the MHRA.

Following the decision, the MHRC
adopted a new set of rules. Many em-
ployersinMainefelt that thesenew rules
werefar too broad. Theprimary concern
was that the term “disability” had been
redefinedtoincludeevery ailment above
the level of the common “upset stom-
ach”.

In response to the ruling, Senator
Peter Mills (Somerset Cty.) submitted
LD 1027, An Act to Clarify the Defini-
tion of “ Physical or Mental Disability”
in the Maine Human Rights Act. That
bill repealed the definition of disability
in the MHRA and replaced it with a
singlesentencewhichmirrorsthefederal
ADA: “Physical or mental disability”
means any physical or mental impair-
ment that substantially limitsoneor more
of a person’s major life activities.

Just as employers expressed con-
cern about the new judicial interpreta-
tion of the MHRA, attorneyswho repre-
sent workers claiming discrimination
expressed concern about Maine enact-
ingthefederal standard. Whiletheliteral
words of the ADA might not be a prob-
lem, they believe that the courts have
been particularly restrictive in their in-
terpretation of it. They feel the ADA
standardis*toonarrow adoor” for work-
ers with legitimate disabilities to pass
through in order to be protected.

So, the Judiciary Committee con-
vened aworking group of interested par-
tiesto seeif therewasachancetofind a
middleground betweenthe ADA andthe
newly adopted MHRC rule.

The working group agreed on the
followingtwoissuesfairly quickly. First,
thefederal ADA standard could bepart of
theMHRA. Thiswould provideemploy-
ersacertain level of continuity with the
body of law and practice that had devel-
oped over the past 20 years. However,
the disability advocatesinsisted that the
ADA standard could not be the only
door.

The parties agreed that a second
option consisting of a “per se” list of
health conditions that are deemed to be
“disabilities” might be helpful to both
sides. That is, there are certain medical
conditionsthat are serious enough to not
require an “effects’ test. Individuals
with impairments like mental retarda-
tion, missinglimbsand muscular dystro-
phy should not have to litigate whether
these impairments produce “a substan-
tial limitonamajor lifeactivity” inorder
to be deemed disabled.

Where the first ADA door is an ef-
fects-based standard, the second “ per se”
door is alist containing specific condi-
tions or health-based standards.

The challenge for the group was
deciding whether or not to have a third
“door” and if so, how to frameit. Advo-
cates felt that athird door was essential
because there are too many serious im-
pairmentsthat werenot onthe per selist.
Employers were concerned that a third
standard would be so low that it would
render the ADA standard meaningless.

Drafts and redrafts followed meet-
ing after meeting. TheCommittee’ swork
session on the bill had been pushed back
until Thursday night. Finally, a some-
what uncertaincompromisewasreached.

A third door was opened that com-
bined the health-based standard of the
“per se” list and therestrictivetoneof the
ADA standard. It statesthat individuals
with physical or mental impairmentsthat
“significantly impair” physical or men-
tal “health” would also be protected.

What does this mean? Neither side
really knows, further rulemaking and
judicial interpretationswill be required.

TheJudiciary Committee supported
the compromise unanimously.
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on the bill may be necessary, asit stands
now LD 1001 will gotothefull Legisla-
ture with a majority “ought to pass’ re-
port. Of the seven Committee members
present at thetime of the vote, only Rep.
Thom Watson (Bath) explained his op-
position to the bill on the basis of the
arguments and understandings estab-
lished last year that in Rep. Watson's
view were both well funded and deserve
to be honored.

Please contact your legislators and
ask themtostop creating additional prop-
erty tax exemptions which ratchets-up
the property tax rate for Maine's
homeowners.

munities with more state-aid highway
miles on average will benefit from the
new formula.

The LD 1790 amendment change
alsoinstitutesapolicy changetotheway
municipalities and the state share main-
tenance responsibilities over the state-
aid road system. Under the current part-
nershipmodel, municipalitiesarerespon-
sible for the winter maintenance, while
thestateisresponsiblefor summer main-
tenance and capital improvements. Un-
der the existing local road assistance
program, municipalities are encouraged
touselocal fundsto help makerepairsto
minor collector stateaid roads. LD 1790
would add major collector roads to the
list of projects municipalities could vol-
untary choose to repair.

Finally, the change would overturn
the “hold harmless” policy decision
made in 1999 when the Local Road As-
sistance Program (asit was called in the
past) was converted into the existing
Urban/Rural Initiative Program (URIP).
As originally agreed to by the Depart-
ment in 1999, every community was
guaranteed aprogramallocationthat was
equal or greater than the FY 99 alloca-
tion. Nocommunity would suffer reduced
road assistance funding below the 1999
base. That “hold harmless’ provision
would come to an end under LD 1790.

The Committee will continue its
deliberationson LD 1790 next Wednes-

day.



Committee Supports Adding More State-
required Language to Property Tax Bills

The Taxation Committee has given
near-unanimous supportto LD 1144, An
Act to Provide Information to Property
Tax Payers. Sponsored by Rep. Mark
Samson of Auburn, the bill will require
municipalities to put additional infor-
mation on all property tax bills, starting
next year.

As loca officias are well aware,
current law requires municipalities to
includeontheir property tax billsastate-
ment (or acal cul ation) that demonstrates
theamount (or percentage) by which the
taxpayer’ shill hasbeen reduced because
of the distribution of revenue sharing,
state reimbursement for the homestead
exemption and state aid for education.

LD 1144 would requirethe addition
of two additional statementsonthe prop-
erty tax bill. One statement would indi-
catethepercentageof property taxesfund-
ing municipal, school and county pro-
grams. The other statement would indi-
cated the bonded debt of the municipality.

The final language of the hill is
being worked on, and it isunclear at the
moment if the “bonded debt” statement
issupposedto cover municipal debt only,
municipal “general obligation” debt
only, or if itisalso supposed to cover all
school debt (general obligation or other-
wise) that isbeing paid for with property
tax dollars. That calculation becomes
especially complicated in the case of
multi-municipal school systems.

The Tax Committee voted 9-1 that
LD 1144 “ought to pass’. The hill is
recognized as a state mandate, and the
Tax Committee proponents of the hill
will hopeto convince the Legislature to
approve LD 1144 with the two-thirds
vote necessary to exempt the state from
having to cover any of the costs associ-
ated with re-programming and re-print-
ing the property tax bills to accommo-
date these new language requirements.

MMA conducted a survey of mu-
nicipal tax collectors in an attempt to
ascertainwhat thoseadditional costsmay
be, along with any other issues associ-
ated with the mandate. In a short turn-
around time, 60 municipalities re-

sponded.

* 19 respondents indicated there
would be only minimal costs associated
with the mandate.

* 14 respondents indicated there
would only be minimal costs associated
with the mandate, but they thought: (1)
the requirement was entirely unwar-
ranted; (2) the information is already
being provided in the town report and
other forms of communication; and (3)
there is no room on the bill to provide
additional language without reducing
the size of the print, making the property
tax bill way too “busy”, or going to a
larger property tax bill at a greater ex-
pense.

* 11 respondents worked with their
software vendors or in-house informa-

tion technology employees and calcu-
|ated the cost ranging from $35 to $1000
for thetax bill transformation. Onetown
reported just having purchased bills for
next year at a cost of $2,300, which
would have to be scrapped.

« 9 respondents expressed signifi-
cant concerns about how the presenta-
tion of the debt information wasgoing to
be required. There are multiple types of
borrowing instruments at play, particu-
larly among the larger municipalities,
including general obligation bonds, vari-
ous forms of revenue and enterprise
bonds, and non-bonded borrowing, and
there are considerable complexities as-
sociated with cal culating the school-re-

(continued on page 6)

Excise Tax Changes Punted

to 2008

On Thursday night this week, the
Taxation Committee decided what is
was going to do this session with the
motor vehicle excise tax issue which as
been presented to the Committee by a
number of bills, most of which were
designed to reduce the motor vehicle
excisetax ratefor new carsin their first
one or two years of registration, when
the rates are the highest, and make the
municipalities eat the lost revenue.

A few weeks ago, the Committee
killed most of those bills, retaining only
onebill LD 789, AnAct to Decreasethe
Excise Tax Imposed on Motor Vehicles
—to serveasa“vehicle” bill that would
be amended by the Committee to ad-
dress its recommended changes to the
current motor vehicleexcisetax system.

On Thursday the Committee voted
unanimously to convert LD 789 into a
resolve that would direct Maine Rev-
enue Services to confer with interested
parties, including the Maine Automo-
bile Dealers Association, the munici-
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palities and the Secretary of State’s Of-
fice, and develop a recommended re-
structuring of the excisetax system with
several apparent goalsin mind. Accord-
ing to the Committee’ sdiscussion, those
goals would be to reduce either the rate
or the base of the excisetax asapplied to
new motor vehiclesin their first year of
registration, with bal ancing adjustments
made to the application of therate struc-
ture for vehicles in their later years of
registration so as not to create a signifi-
cant fiscal impact for the municipalities.
The recommended changes to law that
are developed by that Maine Revenue
Services study will then be reported to
the Taxation Committee in the 2008
legislative session for further action.

Before the amended resolve is fi-
nally released from the Committeeto go
tothefull Legislature, Committee mem-
berswill haveachancetoreviewitsfinal
language. We will provide the munici-
palities with that finalized language as
soon as it becomes available.



Detalls of Latest School Regionalization Plan
are Hard to Pin Down

It looks as though we will have to
wait until the Appropriations Commit-
tee finalizes its recommendation for
the biennial state budget to learn the
details of the school regionalization
package that will be placed before the
Legislature. As has been the case
throughout the legislative session,
there are two plans — now imagina-
tively labeledas“PlanA” and“PlanB”
—fromwhichthe Appropriations Com-
mittee may draw itsrecommended |lan-
guage. The likelihood is that the
Appropriation’s Committee, based on
itspreviously expressed predilections,
will draw almost entirely from Plan A.

Plan B is the regionalization plan
written out in full language by Rep.
David Farrington (Gorham) and de-
scribed in detail in the May 4™ issue of
the Legislative Bulletin (*“More Sen-
sible School Regionalization Plan
Emerges”).

Plan A, sometimes referred to as
the “Leadership Plan”, was devel oped
at therequest of Senate President Beth
Edmonds(Cumberland Cty.), under the
shepherdship of Senate Majority
Leader Libby Mitchell (Kennebec
Cty.), and with the input of a subcom-
mitteemade up of legislatorsfrom both
the Appropriations Committee, the
Education Committee, and legislative
leadership.

Plan A hasyet to be written up in
statutory language, but it wasdescribed
thisweek intwo separate sessions, once
before the Education Committee and
once before the Appropriations Com-
mittee. From what we can tell from
those presentations and supplemental
information available of the Depart-
ment of Education’s website, Plan A
would work as follows:

* Inafour and one-half monthtime
period, from July through October 2007,
Reorganization Planning Committees
would be formed in the 26 vocation
educational regions throughout Maine
and required to develop detailed con-
solidation plans affecting school sys-

tems throughout the state.

e During that 18-week period, the
Planning Committees would be re-
quired to develop school consolida-
tion plans for most of the school sys-
temsin the state. The standards of con-
solidation are not entirely clear, but it
would appear that if the population
density of the proposed consolidated
school unit is greater than 100 inhab-
itants per mile, the consolidated unit
would have to serve at last 2,500 stu-
dents. If the population density of the
proposed consolidated school unit is
less than 100 students per mile, the
school system would have to serve at
least 1,200 students. All other details
regarding the newly consolidated
school districts (assets, governance,
financing, cost-sharing, etc.) would
haveto be hammered out during that 4-
month period of time.

e Under Plan A, the “legislative
intent” is that the state have no more
than 80 school districts, which would
appear to authorize the Commissioner
to deny approval to proposed consoli-
dationsthat are deemed by their sizeto
undercut that 80-district standard.

* A map of what the new consoli-
dated systemsmight look like hasbeen
developed in advance by the Depart-
ment of Education and published on
the Department’s website. That map
shows 62 school systems, including
seven single municipal systems (Port-
land, Lewiston, Bangor, Scarborough,
Gorham, Westbrook and Biddeford) and
systems as large as 27 municipalities
(Houlton), 26 municipalities
(Millinocket), 23 muncipalities (Do-
ver), and 22 municipalities (Machias).
From a student-count perspective, the
largest multi-municipal school districts
would be Auburn (5,208), Bridgton
(4,669), Oakland (4,459), and
Kennebunk/Wells(4,319). Itisnot clear
what therel ationshipisbetween Plan A
andthe Department’ sproposed 62-dis-
trict map, but there appears to be a
connection of some kind.
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« A referendum voteon school con-
solidation proposals would be man-
dated to occur seven monthsfrom now,
in January 2008, two months after the
general election, two months before
town meeting time and six months be-
fore the primary election. This off-
schedule January referendum means
that the detailed plan would have to be
finalized about 60 days before the
mandated election to accommodate
public hearings and absentee voting,
sometime in early-November 2007.
Any consolidated schools that are ap-
proved by the votersin January would
have about five months to elect a new
school board, hire a superintendent,
and devel op and cause to be adopted a
budget for the new school system.

 |If a proposed consolidation is
not approved by the votersin the Janu-
ary 2008 vote, the voters would be
given a second bite at the consolida-
tion apple before the financial penal-
ties for failing to consolidate would
kick-in. Plan A would schedule the
second referendum votefor June 2008,
although it is unclear what the conse-
guences would be if any of these man-
dated votes were held at some other
time, as long as the job got done.

« If the voters fail to create the
consolidated district after the second
(or subsequent) votes, and the consoli-
dated school district is not up-and-
running by July 1, 2009, certain finan-
cial penaltieswould be experienced by
thenon-consolidating communities. At
a minimum, that penalty would be a
50% reduction of the state’'s financial
support for “system administration”,
which isthe bureaucratic name for the
“superintendents' soffice”. For the so-
called “low receiver” municipalities
under Plan A, the financial penalty
could be greater than the 50% reduc-
tion, including a potential total loss of
state subsidy.

 Each newly consolidated school
system must be governed by an execu-
tiveboard assisted by local school com-

(continued on page 6)



lated debt in school district systems.
Additional concernswerethat theamount
of outstanding debt, when stated as a
fixed number in the absence of any
broader context, is very isolated data,
and the mandated requirement would
effectively require more locally-gener-
ated language to put the debt informa-
tion into a coherent context.

e 7 respondents did not know what
thecostsmight bewithout moreinforma-
tionfromtheir property tax bill vendors.

Representative Herb Clark
(Millinocket) voted against the hill say-
ing he was not interested in supporting
any more unfunded state mandates, no

matter how minor the financial impacts
might be. Legislators often talk in their
campaigns about going in the other di-
rection by actively identifying and re-
pealing state mandatesthat are no longer
necessary. Against that backdrop, Rep.
Clark thinksit’s an odd time to be actu-
ally adding to the state mandate list.

mittees, but itisnot clear what theterm
“assistance by local school commit-
tees” means. It appearsthat under Plan
A, the school union governance struc-
ture would not be allowed.
OnWednesday thisweek, the Com-
missioner of the Department of Educa-

tion distributed a time frame that lays
out the schedule of required activities
between now and July 1 of next year
under Plan A. A timeline of Plan A is
available on the MMA website at:
WWW.memun.org.

More information
about Plan A can be
found on the DOE
website:

http://www.maine.gov/education/
supportingschool s/reporta.html
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