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Protecting Municipal Property From Flood Loss
Working with Federal, State
and local emergency management agencies in concert with
local emergency response departments, most Maine municipalities are well prepared
for protecting people and
property during flood emergencies. However, this process sometimes falls short in
the protection of municipally-owned assets. This winter
has been particularly harsh,
with record setting snowfall
and extreme temperatures.
Depending on the rate of
snowpack melt and rainfall
this spring, the potential exists for serious flooding conditions. Even without
river or coastal flooding, it’s reasonable to expect flooding of basements
and of low lying areas. Now is the time
to look at how we can mitigate damage
to municipally-owned properties.
Do not consider the flooding of a
basement or building a one-time set
of unique circumstances. Chances are
that, if a location has flooded previously and nothing has been done to
change the conditions, it will flood
again. To prevent localized flooding
and limit damage to your municipallyowned building:
• Make sure that catch basins and
storm drains are clear of snow, ice,
leaves and other materials that might
cause clogging.
• Shovel trenches through snow banks
to direct runoff away from buildings
and towards catch basins or natural
drainage areas.
• Add extenders to downspouts and
roof drains to move water away from
the building and towards an area

where drainage can occur.
• Check sump pumps for proper operation. Have a back-up
pump and a high water alarm
system. Have a back-up plan for
power failure.
• Relocate the contents of basements and/or lower floors so
that when water enters the
building there is little or no
damage.
• Know how to shut off electricity, gas and water at main

Story Continued on Page 20

Online Training – Still Growing!
MMA Risk Management Services online training courses are available at no cost to
participating members of the Workers Compensation Fund and Property & Casualty Pool. In partnership with FirstNet Learning Inc. since the fall of 2004, nearly
2,000 users have taken more than116,000 courses. Our original offering of 13
courses has expanded over time to more than 65 titles. Most recently, in addition
to upgrades and additions to employee safety courses, courses addressing liability
exposures have been added. These courses include:
• Bloodborne Pathogens for Law Enforcement
• Ethical Decision Making
• Ethics in the Workplace
• Guide to Interviewing
• Hiring High Quality Diverse Candidates
• Information Security and Privacy Awareness
• Lawful Hiring
• Managing the Multigenerational Workforce
• Performance Evaluations
• Preventing, Slips, Trips and Falls (general)
• Preventing Slips, Trips and Falls (firefighters)
• The Power of Respectful Language
• Unlawful Harassment Prevention
• Workplace Bullying and Violence Prevention
The course offering will continue to grow, so watch the Risk Manager for announcements of new courses. Visit the website to preview courses and the online
university or to register for courses at: http://www.memun.org/InsuranceServices/RiskManagementServices.aspx
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Flood loss (cont'd)
Resistant Materials, Anchor Fuel Tanks,
Raise Electrical System Components and Install Sewer Backflow Valves can be found
on the MMA website at: http://www.
memun.org/InsuranceServices/RiskManagementServices/LossControl/
LossControlAdvisories.aspx

switches and valves, so that utilities can
be shut off if evacuation is necessary.
Have a plan assigning responsibility.
Only do this if it can be done safely.

sewage. Clean and disinfect everything
that will be reused. Use proper personal hygiene and treat all flood water
as if it is contaminated.

• If flooding is inevitable, close the
valve on the fuel tank (in the basement
or outside). When a basement floods,
the fuel tank can float and move, tear
loose the fuel line and contaminate the
basement with oil.

For more information the FEMA publication series Protecting Your Property From Flooding: Building with Flood

• Have sandbags or other devices available to block doors or other points
where water might enter.

Within the local highway law
there is what is
commonly referred to as the
“Pothole Law”.
When someone claims
their vehicle
was damaged
because of a
pothole or
similar road
defect, the issue is governed by the “Pothole Law”,
see 23 MRSA §§3651-3655. The Pothole Law requires municipalities to
keep town ways (and State roads under
municipal control) in good repair.
The town’s liability arises from the
physical condition of the road itself,
not the town’s negligent use of the vehicles or equipment. Three facts must
be established before a municipality
will be held liable under the Pothole
Law. First, the defect which caused
the injury must be in a town way. Second, the injury or damage must be the
result of a highway defect. Third, the
town must have had at least 24 hours
prior notice of the defect in question
and failed to correct it.

needs to be a
dispatch for
a reasonable
repair of the
defect within
24 hours of
that report.
The time of
repair needs
to be logged
along with the
type of repair
(gravel, cold
patch) and
any comments. This log should be
retained for at least a 6 month period.

The Property & Casualty Pool recommends that each municipality have a
written process for recording when
notice was received and when the road
defect was fixed. The written process
should include a well organized work
flow of the reported defect. It may be
advisable to have one person handle
the incoming reports. The designated
person should keep a log of the time
the defect was reported and the location. After the notice is received, there

The limit for any damage claim in
which the municipality is found liable is $6,000. There is also a 180 day
notice requirement. The claimant is
required to specify his/her claim for
damages, nature of his/her injuries,
and the nature and location of the
defect which caused such injury within
180 days of the incident. The damage
cap for any one wrongful death arising
out of a road defect is $25,000.

• During periods when buildings are
unoccupied such as weekends or holidays, arrange for at least daily security
checks.
• Relocate vehicles, equipment and records to elevated, accessible locations
before flooding occurs.

If the building is already
flooded, for your own safety!
• Be cautious when entering. There
may be unseen structural damage,
danger of collapse, holes, hanging
fixtures, missing stairways, electrical
hazards, etc.
• Do not enter an area of standing water where there may be downed power
lines or electrically charged devices.
• Step carefully; walking surfaces will
be slippery and will be littered with trip
hazards.
• Flood waters may be contaminated
with oil, gasoline, chemicals or raw

The Municipal Risk Manager
The Municipal Risk Manager is published seasonally
to inform you of developments in municipal risk management which may be of interest to you in your daily
business activities. The information in these articles is
general in nature and should not be considered advice
for any specific risk management or legal question;
you should consult with legal counsel or other qualified
professional of your own choice.
Publisher: Risk Management Services
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Layout Designer: Jaime G. Clark
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Potholes and Municipal Responsibility

If there is more than one report for the
same location and/or there is a recurring pothole from a problem area, the
use of a sign and/or cone may help
motorists to avoid the defect until a
reasonably satisfactory repair can be
completed. The statute does not specify what type of repair must be made,
the repair will be judged on a reasonableness standard. The time of year
when the frequency of defects is on
the rise is usually March and April as
the frost leaves the ground. They can
also occur in the late fall. Potholes are
usually more frequent during and after
heavy rainfall for these same months.
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IMPORTANT NOTICE – Requirements for Reporting
Workplace Injuries and Fatalities
There has been some confusion on the
requirements for reporting of serious
workplace injuries and fatalities to the
State and the timeframes for doing so.
Most of this has centered on the definition of “serious” and if an employee
was treated and released without overnight hospitalization. As the result of
this confusion, it is likely that some
injuries to public sector employees
that should have been reported have
not been. The Maine Department of
Labor, Bureau of Labor Standards,
has jurisdiction (MRSA Title 26), and
responsibility to investigate injuries
and fatalities of public sector (county,
municipal, or state) employees.
Maine Title 26

the occurrence, report in writing or
by telephone to the Director of the
Bureau of Labor Standards all serious
physical injuries requiring immediate
hospitalization sustained by any person
in the workplace or on the premises,
stating as fully as possible the extent
and cause of the injury and the place
where the injured person has been sent
and supplying other information relative to the injury that may be required
by the director who may investigate the
causes of the injury and require such
precautions to be taken as will prevent
the recurrence of similar events. A
statement contained in any such report is not admissible in evidence in
any action arising out of the accident
reported.

§2. Reports of deaths and injuries

[ 2003, c. 244, §1 (NEW) .]

1. Reports of deaths. The person in
charge of any workplace as defined
in section 1 provided by the State, a
state agency, a county, a municipal
corporation, a school district or other
public corporation or political subdivision shall, within 8 hours after the
occurrence, report in writing or by
telephone to the Director of the Bureau of Labor Standards the death of
any person in the workplace or on the
premises, stating as fully as possible the
cause of the death and the place where
the deceased person has been sent and
supplying other information relative
to the death that may be required by
the director who may investigate the
causes of the death and require such
precautions to be taken as will prevent
the recurrence of similar events. A
statement contained in any such report
is not admissible in evidence in any action arising out of the death reported.

3. Serious physical injuries defined.
“Serious physical injuries”, as used in
this section, means an incident that results in an amputation, loss or fracture
of any body part or that necessitates immediate hospitalization.

[ 2003, c. 244, §1 (NEW) .]
2. Reports of serious physical injuries.
The person in charge of any workplace
as defined in section 1 provided by the
State, a state agency, a county, a municipal corporation, a school district or
other public corporation or political
subdivision shall, within 24 hours after

cast was placed with no hospitalization,
must be reported.
While not specifically stated in number
one above, incidents occurring in quasi-municipal entities (example – water
or wastewater treatment plants) must
be reported.
Reporting of a serious injury or fatality
will not automatically trigger an investigation. Investigations are made at the
discretion of the director (note the
word “may” in Title 26.)
This reporting requirement is not for
Worker’s Compensation purposes.
Reporting is the responsibility of the
person(s) in charge of the workplace.
This rule is not new and is not impacted
by the recent change in Federal OSHA
reporting requirements.
Incidents should be reported to MDOL:
Phone – 207.592.4501
Email – accident.bls@maine.gov

[ 2003, c. 244, §1 (NEW) .]
For further clarification:
• Any hospitalization requiring an overnight stay must be reported.
• Loss of a finger tip, reattached and
with no hospitalization is an amputation and must be reported.
• A “fracture” includes multiple or single bones or breaks and even though a

$afety Pays
Risk Management Services spoke at the
Maine Town, City and County Management Association March 27, 2015 on
various safety and loss prevention topics.
Risk Management staff provided education and guidance on controlling workers compensation costs, safety programs,
on-the-Job injury analysis and prevention. If your town would like to discuss
such risk management topics, please contact MMA Risk Management Services at
1-(800) 590-5583, so we can help.
MAINE TOWNSMAN
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Maine Human Rights Commission Amends Complaint
Procedures – Important Changes
Any employer that has
ever been part of a Maine
Human Rights Commission investigation has
learned firsthand that
the process can be long
and frustrating. Due to
chronic understaffing at
the Commission, the investigation process can
be agonizingly slow and
drag on for up to two
years.

it has been served on
you. The eight week
clock is ticking, and
any extension to respond is unlikely.
Be sure to provide a
copy of the MHRC
complaint to your legal counsel and your
insurer as soon as possible.
By Matthew Tarasevich
mtarasevich@bernsteinshur.com or

Unless you are confident in the grounds
for administrative dis-

missal, include those arguments along
with the position statement.
If you have any questions concerning
your rights and responsibilities before
the Maine Human Rights Commission,
please call the Commission at (207)
624-6290, your local attorney, or
contact Matt at (207) 228-7158, or
mtarasevich@bernsteinshur.com or
any member of Bernstein Shur’s Labor
and Employment Practice Group.
Matt is co-chair of Bernstein Shur’s
Labor and Employment Law Practice
Group.

On February 9, 2015, the any member of Bernstein Shur’s Labor
and Employment Practice Group
MHRC announced new
complaint processing
rules which it hopes will speed up this
process. These new rules may result in
adverse consequences to employers
who fail to pay heed. Under the new
rules, employers will have eight weeks
On March 25 – 27, 2015 the Risk Management
to respond to a MHRC complaint once
Services (RMS) Loss Control and Member
served on them. Previously, employServices Departments staffed a booth at the
ers had 30 days to respond, but were
Maine Fire Chiefs Association Annual Conferroutinely granted extensions of that
ence. RMS participates in this outreach event
deadline. Now, extensions will not
to provide education on risk management
be granted except in emergency cirand loss prevention techniques.
cumstances, and only then upon the
approval of the Executive Director of
As always, we enjoyed participating in the
the MHRC. In announcing the new
Annual Conference and seeing all of the Fire
procedures, the Executive Director
Chiefs who were in attendance. Congratulastated that absent a true emergency,
tions to our booth drawing winners Chief Ansuch requests will likely be denied.
drew Turcotte and Chief Marc Veilleux who
Failing to meet the strict response received a gift certificate sponsored by the
deadline could result in the employer
generosity of HUB International New Engbeing barred from making its case to
land. We look forward to seeing you again
the Commission.
next year.

Risk Management Services at the Maine
Fire Chiefs Association Annual Conference

In addition, requests by employers
for administrative dismissal must be
set forth along with the employer’s
response to the complaint. Previously,
an employer could request administrative dismissal and if denied, then file
its factual response, known as a “position statement.” Employers must now
do so simultaneously or risk waiving
the chance to factually respond to the
complaint.    
What this means to you as an employer:
Do not sit on a MHRC complaint once
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Property & Casualty Pool Renewal Reminder
We would like to thank our Members for their cooperation with the completion of the Property & Casualty Pool Renewal Applications. The Property &
Casualty Pool renewal application was due by April 10, 2015 and we want
our Members to know that help is available. If you would like assistance
with the completion of your application or just have a question, please contact Marcus Ballou (mballou@memun.org) or Judy Doore (jdoore@memun.
org) at 1-(800) 590-5583, so we can help.
Serving Maine Communities Is What We Do And All We Do

