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A MESSAGE FROM MNMA

BY STEPHAN BUNKER / MMA PRESIDENT

A year-end update, from your MMA President

I bid you welcome from Farmington, the Shire town

of Franklin County. As I pen my message to our
membership, my fellow citizens continue to enjoy a day-
long celebration of Farmington’s most famous citizen,
Chester Greenwood, the inventor of the earmuff.

What a surprise to march in our parade down Main
Street on the 5™ of December in 50-degree weather.
Given the unusually warm temperatures we have been
blessed with this fall, along with continued low petro-
leum prices, our municipal budgets have experienced
welcome savings in fuel for our fleets, heating oil for
municipal and school facilities. Additionally, reduced
dollars per mile for asphalt allowed local road improve-
ments to gain extra coverage.

As Ireflect back on the year ending and contemplate
the coming year, I see an ever-growing role for Maine
Municipal Association in its role as advocates for its mem-
bership communities, a service provider and source of
training and education.

The year 2015 saw much legislative action in Augusta,
with Municipal Revenue Sharing and local school fund-
ing among the critical issues coming under scrutiny. The
several thousand bills under consideration kept MMA’s
State & Federal Relations staff very busy, along with
MMA’s dedicated, 70-member Legislative Policy Com-
mittee (LPC), which invested in many hours scrutinizing
bills and shaping the priorities and positions we voiced
on behalf of our cities and towns.

It is to a credit to our members that so many mu-
nicipal officials, elected and appointed, department
heads and concerned citizens from around the state by
the hundreds, lining up to offer compelling testimony,
particularly in front of the Legislative Appropriations
Committee.

Although it was a tough political environment to ad-
vance new policy changes recommended by our LPC, the
2015 legislative session established a great deal of stabil-
ity and predictability in the intergovernmental funding
systems (Municipal Revenue Sharing, the Homestead
property-tax exemption, General Assistance reimburse-
ment, etc.), at least for the next four years.

Now we are facing the so-called “short session” or
emergency session of the Legislature, with a restrained
number of bills allowed to be heard. Rest assured that

As your 2015 Maine Municipal Association president,

staff and LPC members will be poised to review any bills
of interest to municipalities.

Looking forward, our “new” Executive Director,
Steve Gove, has hit the ground running, quickly working
with senior management staff to draft and implement a
proposed 2016 MMA budget. Steve is also placing an em-
phasis upon outreach to member communities, both by
him personally and by MMA staff. This will come in the
form of personal visits and through opportunities such as
video conferencing.

One of the many policy issues being addressed by
Steve is that of succession planning for MMA staff posi-
tions, particularly senior management positions cur-
rently held by those nearing retirement age. With the
growing number of Baby Boomer generation employees
reaching retirement age in our communities, it serves cit-
ies and towns well to have a well thought-out succession
plan that cultivates mid-level employees to be prepared
for greater responsibilities, should the opportunity call.
This is a win-win for experienced employees to gain ad-
vancement and for the organization to retain valuable
expertise.

Other projects on the MMA agenda include new
information technology support services for members
and a rejuvenated Municipal Salary Survey, which will be
more electronic in nature and searchable in form than
our previous offering.

Looking further into 2016, I am most excited with
the anticipation of our Annual Convention moving to
Bangor, taking advantage of the new Cross Insurance
Center and all that Bangor has to offer visitors. Feedback
from our sold-out vendor area this year showed great
enthusiasm for a new venue. Certainly, our membership
from communities up north and Downeast will welcome
the change. Work is already under way to identify varied
and interesting speakers and educational sessions worthy
of attending.

I encourage you to make the best of all that MMA has
to offer, not only in its programs such as property & ca-
sualty, workers’ comp, unemployment and, health insur-
ance, but also in legal services and among its educational
offerings.

Yours in service,
Stephan M. Bunker
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Forecasting little relief from

last session’s negativity

The 2016 Presidential election also looms over the next session. Meanwhile, a chart
developed by MMA shows Maine solid-waste collaboration at its undeniable best.

By Geoff Herman, Director of
State & Federal Relations, MMA

was used by the press, pundits and

other State House observers to
characterize the 2015 legislative ses-
sion, which ended last July. The depth
of enmity within the walls of the Capi-
tol was unusual. More policy initiatives
than ever in the past died in “non-
concurrence” or through the sustain-
ment of a veto. The number of veto
overrides was also unprecedented and
the veto process itself was mishandled.
A great deal of high-level decision
making was conducted outside of the
public eye. The checks-and-balances
benefits of a divided government were
erased, it seems, by the raw conten-
tiousness of a government divided too
sharply.

If at the conclusion of the first
legislative session the clouds hovering
over state governance were dark and
heavy with thunderheads, there is little
evidence to suggest that any atmo-
spheric changes are in the immediate
forecast for the upcoming legislative
session beginning in January.

To the contrary. Since the final
adjournment of the Legislature in
July, the Governor in his public events
has become more openly critical of
the Legislature. The Republican Party
has initiated citizen initiatives in an
attempt to achieve policy outcomes
that the Legislature has rejected. A
joint standing committee of the Leg-
islature is assembling a formal record
of the actions of the Governor and his
staff which allegedly resulted in the
Speaker of the House losing a job that
had been offered him. At the same
time, the Speaker has filed a lawsuit
in federal court against the Governor
in response to those gubernatorial
actions, which the Speaker believes

Awide assortment of negative terms

constituted blackmail.

If there is a silver lining, the divi-
sive rhetoric has drawn out lawmakers
from both political parties, including
many legislative leaders, who are able
to isolate and disengage from the
negative politics and work together
quietly on solving problems. Those
efforts notwithstanding, the 2016 leg-
islative session will likely be sour and
unproductive in equal parts, shaken
over ice and served with an especially
short twist.

By the terms of Maine’s Constitu-
tion, the second legislative session is
supposed to be limited. Unlike the first
session, to which even a ham sandwich
can be submitted for consideration,
the second session is restricted.

CONSTITUTIONAL LIMITS ON

2ND LEGISLATIVE SESSION

« Citizen-initiated legislation

» “Carryover”bills from the first
session

+ “Emergency” bills that simply
can't wait until 2017 to resolve

« Bills submitted by the Governor

This session will likely be shaved
even shorter by the fact that 2016 is a
presidential election year with an open
seat for the Oval Office, and the politi-
cians straight down the ticket in Maine
will be anxious to begin politicking
just as soon as they can dispose of the
legislative agenda.

That leaves us with three categories
of information to provide municipal
officials wondering about the poten-
tial public policy changes in store for

2016.

The following article on page 11
describes the bills sponsored by leg-
islators of greatest municipal interest
that will be considered by lawmakers
over the next four months, including
both the “carryover” bills of interest
as well as the few bills of municipal
significance that successfully navigated
the “emergency” gauntlet of the Leg-
islative Council and were allowed into
the session.

That article concludes with a re-
view of the various citizen initiatives
that are in circulation which, if the
requisite number of signatures are
obtained, could be presented to the
Legislature toward the end of the ses-
sion and passed along to the voters for
approval or rejection in the November
2016 election. Of the eight citizen
initiatives actively in circulation, five
carry some direct impact to local gov-
ernment.

Policies being advanced as a result
of study commissions, advisory com-
mittees and working group efforts
are the subject of the next article. In-
cluded in that summary is a review of
MMA'’s Municipal Fiscal Survey which
tracks trends in municipal revenue
collection and expenditure data. This
year’s report, reflecting Fiscal Year
2014, has just been published and the
article reviews the “top line” results.

The article also covers the reports
of other study groups that MMA has
either been directly involved with or
closely tracking that will likely inform
2016 legislation, particularly in the en-
vironmental areas of shoreland zoning
and solid waste management.

Related to the solid waste manage-
ment issue, the map on the cover of
this edition of the Maine Townsman is
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our attempt to delineate the function-
ing solid waste disposal regions of the
state. MMA’s advocacy staff engaged
in this exercise at the request of the
Environment and Natural Resources
Committee, which devoted its meet-
ing time between the first and second
legislative session to the task of fram-
ing out a bill that amends and, in the
committee’s view, advances the state’s
solid waste management policies. The
details of the committee’s proposal
begin on Page 15.

Beyond the committee’s interest
in this information, the solid waste
management regions depicted in the
map vividly demonstrate the effec-
tive way municipal governments solve
problems through collaboration. Most
of the regions shown in the map, at
the initiative of the local governments
involved, have been created over the
last 30 years as formally constituted
multi-municipal organizations or co-
operatives. The remaining regions are
anchored by private sector service pro-
viders that allow the towns and cities in
their regions to meet the demands of
the large, unfunded state solid waste
management mandate within some
measure of cost effectiveness.

The point is that just 30 years ago,
the map would have consisted of 500
dots across the face of the state, each
marking the site of an open and prob-
ably unlined gravel pit landfill.

In the State House, there is unend-
ing political rhetoric about the lack of
municipal collaboration and efficien-
cy. The map, found on Page 18, tells a
different story. m

The Maine Municipal Association (MMA) is a voluntary membership organization
offering an array of professional services to municipalities and other local govern-
mental entities in Maine.

MMA'’s services include advocacy, education and information, professional
legal and personnel advisory services, and group insurance self-funded pro-
grams.

For more information visit the MMA website: www.memun.org
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Municipal bills in the hopper for 2016

By Kate Dufour, Senior
Legislative Advocate, MMA

hen the 127" Maine Legislature
Wreconvenes on Jan. 6, 2016 its

primary task will be to finally
dispose of three baskets of legislation:
all newly submitted bills, carryover
bills from last session and the citizen
initiated legislation submitted by the
Feb. 1 deadline with enough signatures
to qualify for consideration in 2016.
Based on the information available at
this writing, it appears that less than
40 pieces of legislation to be debated
over the next four months will directly
impact the provision of local govern-
ment services.

Newly Submitted Bills. The
10-member Legislative Council autho-
rized 100 entirely new bills to be intro-
duced during the 2016 session. Of that
total, approximately a dozen will have
varying impacts on municipal govern-
ment operations. Although these new
bills have not been printed, three bills
of the most direct municipal impact
can be summarized.

Home Rule Pre-emption. Spon-
sored by Rep. Jeff Timberlake of Turn-
er, this bill directs the Department of
Environmental Protection to adopt
statewide standards regulating the use
of pesticides, preempting more restric-
tive local ordinances. The bill sum-
mary provides that existing pesticide
management ordinances would remain
valid only if the community establishes
a local Board of Pesticide Control
responsible for ensuring compliance
with that ordinance.

«

‘Grandfathering” Shooting Rang-
es. Rep. Patrick Corey of Windham re-

ceived approval to advance legislation
limiting actions against firearm shoot-
ing ranges. As proposed, owners and
operators of shooting ranges could not
be subjected to either private or public
civil actions for violations of state stat-
utes or regulation or any standards in
local ordinances that did not exist at
the time the shooting range was con-
structed or began operating.
Processing Absentee Ballots. On a
more municipally positive note, Rep.
Beth O’Connor of Berwick was given
permission to advance legislation al-

lowing municipal election clerks to
process absentee ballots as early as the
fourth day before the election. Under
existing law, municipal clerks may pro-
cess absentee ballots no earlier than

the day before the election. The bill
would also authorize clerks to bring
absentee ballots to a central location
for the purpose of using high-speed
tabulators to process those ballots.

Other New Bills. Other second ses-
sion bills of municipal interest include
a proposal to increase MaineCare am-
bulance service reimbursements to
conform to federal Medicare rates, a
bill authorizing the transfer of state
owned snowmobile trail maintenance
equipment to incorporated nonprofit
snowmobile clubs and several bills
focused on the needs of individual
municipalities, an example being legis-
lation to amend a water district charter.

Carryover Bills. Nine of the 12
carryover bills being monitored by
MMA on behalf of municipal officials
are briefly described below. Three
other carryovers, involving solid waste
management, shoreland zoning and
Right to Know policies, were taken up
by legislative or stakeholder working
groups over the last several months and
described in the following article, Poli-
cies Advanced by Study Commissions.

Two municipally significant carry-
over bills are LD 68, An Act To Authorize
a General Fund Bond Issue To Attract Busi-
ness by Investing in High-speed Broadband
Infrastructure and LD 1325, An Act to
Ensure a Public Process When Discontinu-
ing or Abandoning a Public Road.

Broadband Bond. LD 68, sponsored
by Rep. Jim Campbell of Newfield at

the request of MMA’s 70-member Leg-
islative Policy Committee, provides for
a bond issue in the amount of $10 mil-
lion to be used to expand high-speed
municipal broadband infrastructure.
The bill also establishes the High-speed
Municipal Broadband Infrastructure
Fund to assist municipalities in devel-
oping and improving their broadband
infrastructure.

Road Abandonment & Discontinu-
ation. A less municipally positive car-
ryover bill is LD 1325, sponsored by
Rep. Catherine Nadeau of Winslow.
Although elements of LD 1325 of-
fer noncontroversial amendments to
the road discontinuation process, the
problematic element of this carryover
is the complete repeal of the road
abandonment statute. Under the terms
of LD 1325, even those long forgot-
ten sunken roads in the middle of the
woods would have to go through the
formal discontinuation process, with
damages paid to abutters, before the
town is legally absolved of providing
full road maintenance.

The proposed repeal of the aban-
donment law is of significant municipal
concern. The current presumption of
abandonment was enacted to provide
some certainty regarding the status
of roads that have not been used or
maintained for a minimum of three
decades, as well as predictability with
respect to the liability and responsibili-
ties of municipalities. Municipal offi-
cials strongly believe that repealing the
existing presumption of abandonment
will leave the status of many old unused
ways in doubt and open municipalities
to increased public works expenditures
on archaic road systems, as well as in-
creased litigation and insurance costs.

Other Carryovers. Other carryover
bills of municipal interest include leg-
islation to:

* Expedite the adjustment of a
town’s “state valuation” and education
funding for certain industrial towns
experiencing a sharp drop in valuation
(LD 281).

® Prevent the placement of political
campaign signs in the right of ways run-
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ning along state or municipal roadways
(LD 287).

¢ Allow for the sheltering of mu-
nicipal valuation as a means for incen-
tivizing the regional delivery of local
government services (LD 646).

¢ Study the feasibility of providing
centrally located firefighter training
facilities statewide (LD 655).

* Direct the appeals regarding the
municipal permitting of major land
use development projects directly to
the Maine Supreme Judicial Court, by-
passing Superior Court (LD 755).

¢ Allow for the recovery of costs
incurred by municipalities when re-
sponding to accidents found to be
caused by drivers operating under the
influence (LD 944).

¢ Establish a comprehensive frame-
work for the public-private financing of
major public works (LD 1298).

e Establish more stringent teacher
certification education standards and
implement a $40,000 minimum annual
teacher salary (LD 1370).

Citizen Initiatives. According to
information posted on the Secretary
of State’s website, eight interest groups
are engaged in the citizen initiative
process. To date, only one proponent

group has collected the 61,125 signa-
tures necessary to advance the pro-
posal to the Legislature for its consid-
eration in 2016. The proponents of
the remaining initiatives have until
Feb. 1, 2016 to submit their petitions
to the Secretary in time for their issues
to make the Nov. 8, 2016 General Elec-
tion ballot. Of the eight petitions in
various stages of the process, five carry
some level of municipal impact. The
subject matters addressed in those five
initiatives include: (1) the election of
candidates for federal and state office
by a majority rather than a plurality,
(2) increased funding for in-classroom
K-12 education expenditures, (3) wel-
fare reform and the incremental re-
duction and elimination of the state
income tax, (4) legalization of mari-
juana, and (5) allowing public funds
to be used to provide religious school
tuition.

Ranked-choice Voting. At this writ-
ing only the authors of An Act To Estab-
lish Ranked-choice Voting have gathered
the signatures necessary to advance
the issue to the Legislature in 2016. As
proposed, this bill establishes “ranked
choice” voting procedures for the
election of Maine’s U.S. Senator, U.S.

Representative to Congress, Governor,
State Senator and State Representa-
tive. The new voting procedures would
begin with those elections in 2018
and thereafter, including any primary
elections for those offices. The funda-
mental purpose of ranked choice vot-
ing is to process elections where three
or more candidates are running for a
single office in a way that results with
the winning candidate achieving a level
of voter support exceeding 50 percent.

Instead of being instructed to just
vote for the single favored candidate as
is currently the case, voters in ranked
choice voting elections would be in-
structed to sequentially rank their vot-
ing preferences for all candidates on
the ballot (including not more than
one potential write-in candidate) with
the designation of 1 for the most pre-
ferred candidate, 2 for the next most
preferred candidate, and so on. Under
the ranked choice voting procedures,
the ballots would be processed in se-
quential rounds until one candidate
has reached the point of majority voter
support. The first round of tabulations
would be conducted just as ballots are
counted currently. If there are more
than two candidates for a single posi-

Ry e : : e
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tion, and if no candidate emerges with
greater than 50 percent support, a
second round of ballot counting would
be conducted, presumably at the Sec-
retary of State’s Office. In the second
round, the candidate on the ballot with
the least voter support is excluded, the
votes on those ballots for the candidate
of second preference are counted as
first preference votes and the totals are
re-tallied. If the second round tally still
fails to produce a candidate with ma-
jority support, the process is repeated
until a candidate with majority support
is elected.

Enhanced K-12 Education Fund-
ing. Entitled An Act To Establish The
Fund to Advance Public Kindergarten to
Grade 12 Education, this initiative im-
poses an income tax rate surcharge of 3
percent on the value of taxable income
in excess of $199,999 and uses that
revenue (approximately $150 million
each year) to meet the state’s obliga-
tion to pay for 55 percent of the cost of
K-12 public education. A leading pro-
ponent of this initiative is the Maine
Education Association. The initiative
further stipulates that the dedicated
revenues be used solely for the support
of student learning and not for admin-
istrative costs.

Welfare Reform & Income Tax
Reduction and Elimination. The ini-
tiative advanced by the Maine Repub-
lican Party is entitled An Act to Amend
the Laws Governing Welfare, to Lower the
Individual Income Tax Rate to 4 Percent
and to Dedicate Funds to Further Reduce the
Income Tax until It Is Eliminated. As the
title suggests, the proposal advances
changes in two distinctly different
areas of public policy: the taxation of
income (eliminate it) and the state’s
public assistance programs (restrict
eligibility and limit the allowed uses of
cash benefits). The Maine GOP started
its signature collection effort on Nov. 3,
General Election day.

Welfare Changes. The public welfare
elements of the GOP initiative impact
the state/municipal General Assistance
(GA) program, the state/federal Tem-
porary Assistance for Needy Families
(TANF) program and the Supplemen-
tal Nutrient Assistance (SNAP) pro-
grams in the following ways:

Immigrants and GA. There is a fed-
eral statute that in a round-about way
defines a class of non-citizens residing
in the U.S. while they are seeking refu-
gee or asylee immigration relief and

further requires each state, if the state
so-chooses, to expressly allow those
people to be eligible for public assis-
tance benefits. According to the fed-
eral law, if the state does not expressly
establish eligibility, those noncitizens
are ineligible for most public assis-
tance benefits. In 2015, the Legislature
enacted a bill making persons in that
defined class eligible for state/munici-
pal General Assistance benefits for a
limited 24 month period. The GOP
initiative reverses that policy by making
those lawfully present “aliens” ineli-
gible for General Assistance benefits.

Proposed TANF Changes. Changes
in the initiative targeted at the TANF
program include: (1) requiring “job-
ready” applicants to complete a depart-
ment approved employment search
program; (2) prohibiting TANF ben-
efits from being spent at smoke shops
or on tobacco, liquor, gambling, lot-
teries, tattoos, bail, travel services and
foreign money transfer services; (3)
prohibiting the use of TANF benefits
out of state; (4) eliminating all exist-
ing “good cause” exemptions from
federal work requirements, except for
the circumstance of domestic violence;
(5) prohibiting DHHS from provid-
ing benefits to a person who is not a
U.S. citizen unless that person is an
asylum seeker who is elderly, disabled
or receiving and eligible to receive
TANF assistance as of July 1, 2015; (6)
making applicants that have reached
the 60 month TANF lifetime limit also
ineligible for “alternative aid”, a pro-
gram designed to provide short-term
assistance in order to obtain or retain
employment; (7) making convicted
drug felons ineligible to receive bene-
fits; and (8) requiring adult applicants
to be screened and possibly physically
tested for the unlawful use of drugs.

Proposed SNAP Changes. The
changes in the initiative targeted at
SNAP make convicted drug felons
ineligible to receive benefits and also
prohibit DHHS from providing bene-
fits to a person who is nota U. S. citizen
unless that person is an asylum seeker
who is elderly, disabled or receiving
and eligible to receive SNAP benefits
as of July 1, 2015. DHHS is further
directed to annually submit a waiver
request to the USDA to limit SNAP
benefit purchases to foods with high
nutritional value.

Reducing & Eliminating the Income
Tax. The GOP initiative also seeks to

eliminate the income tax in two steps.

The first step of the plan incre-
mentally reduces the three marginal
tax rates (currently 5.8%, 6.75% and
7.15%) so that by 2021 the income tax
rate assessed on all wage earners is a
flat 4%. The second step of the pro-
posal requires in the subsequent years
that the income tax rate be reduced by
at least 0.1% annually — eventually to
0% — provided the available revenue in
a dedicated tax relief fund is sufficient
to cover the first year of each incre-
mental rate reduction. That tax relief
fund would be primarily capitalized
with approximately 50% of the annual
revenue generated by the state’s “li-
quor contract”, which is the negotiated
sale of the state’s right to exclusively
wholesale liquor. These contracts are
let on a 10-year basis to the qualifying
private-sector liquor distributer.

Legalizing Marijuana. Earlier this
year it was expected that two differ-
ent organizations would be advancing
somewhat similar proposals seeking to
legalize the purchase, possession, use
and sale of marijuana. However, in late
October it was announced that the two
groups would unite behind a single
proposal. Of interest to municipal offi-
cials, the proposal now backed by both
groups would authorize municipalities
to regulate the location and operations
of marijuana based industries through
the adoption of land use and zoning
ordinances. Municipalities would also
be authorized to impose restrictions on
the time, place, manner and number
of related business. Although munici-
palities are provided regulatory power,
itis unclear whether municipalities can
outright prohibit the establishment of
related marijuana business within com-
munity borders. In addition to any lo-
cally assessed licensing fees, 50 percent
of state license fees must be dedicated
to the host municipality.

Other Initiatives. Collection efforts
are also underway for four other citi-
zen initiatives. Those initiatives seek
to: amend elements of the wind energy
development permitting process; in-
crease the statewide minimum wage;
require background checks for the sale
or transfers of certain firearms; and
allow public funds to be used to fund
private religious school tuition. Details
on these four proposals can be found
on the Secretary of State’s website
http://www.maine.gov/sos/cec/elec

citizens/index.html. |
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Policies advanced by study commissions

By Garrett Corbin
Legislative Advocate, MMA

he summer and autumn seasons

in each odd-numbered year are

book-ended by the Legislature’s
first and second sessions. In the past
these inter-session months have in-
cluded a flurry of working group activ-
ity. A relatively small number of inter-
im studies were authorized this year,
however. With respect to municipal
interests, the Legislature’s Environ-
ment and Natural Resources Commit-
tee is advancing a package of changes
to the state’s solid waste management
policies. Two “stakeholder” working
groups have generated proposals to
amend shoreland zoning enforcement
policy, in one instance, and expand
benefits for municipal firefighters
and emergency services personnel
in another. Finally, a permanently-
established committee to advise the
Legislature on Maine’s “Right to
Know” law is advancing proposed
amendments to state law govern-
ing how, if at all, board members
can remotely participate in public
meetings they are unable to attend
in person.

Municipal Fiscal Survey

A backdrop for those recom-
mendations is the November release
of the annual Municipal Fiscal Sur-
vey. MMA has been conducting this
survey over the past two decades,
and since 2008 in conjunction with
the U.S. Census Bureau. This survey
produces a comprehensive analysis of
municipal revenues and expenditures
for hundreds of Maine municipali-
ties big and small, allowing for com-
parisons of revenue and expenditure
data across communities. The Fiscal
Survey also provides a fiscal year snap-
shot on a statewide basis of municipal
operating revenues (by source) and
expenditure allocation (by program
or service category). The full report
explaining what local governments
do for Maine citizens, and how those
services are paid for, is available on
MMA'’s website at: http://memun.

org/TrainingResources/MMAPublica-

tions/FiscalSurvey.aspx.

In total, municipalities generate
and receive $4.1 billion in revenue to
provide a wide array of public services
including but not limited to K-12 edu-
cation, road maintenance and other
infrastructure investments, wastewater
and drinking water facilities, solid
waste disposal, law enforcement, fire
protection, emergency medical ser-
vices, animal control, tax adminis-
tration, general assistance, vehicle
registrations, election management,
land use management and community
planning.

To provide these core services,
municipalities rely primarily on locally

generated revenues, which make up
nearly 75% of all revenue available to
local government. The lion’s share of
that locally generated revenue, 83%,
comes from property-based taxation.
The remaining sources of locally-
generated revenue include service
fees (8%), licensing and permit fees
(1.5%) and other miscellaneous sourc-
es.

The bottom line is that municipal
governments in Maine are highly reli-
ant on locally-generated revenue, the
vast majority of which comes from tax-
ing the value of people’s property.

Almost all of the $1.1 billion in
non-municipal source revenue, 86%,
was distributed as the state’s share of
K-12 education funding. The Fiscal

Survey reveals that K-12 education ac-
counts for 60% of all local level spend-
ing on a statewide basis, absorbing
nearly 70% of the revenues received
from property taxes. After covering
education costs, the largest remaining
municipal expenditures go to public
safety and public works, at 8% and 6%
of all expenditures, respectively.

State-based school subsidy dwarfs
municipal revenue sharing, the next
highest category of intergovernmental
financial support. With one exception
in an anomaly year (1992), the $66
million in municipal revenue sharing
distributed in 2014 was the lowest an-
nual distribution since 1988.

In sum, the 2014 Fiscal Survey
substantiates that state financial sup-
port for local government activities
is almost entirely directed toward
K-12 education, with all other state-
mandated municipal services sup-
ported primarily by property taxes.
The state’s revenue sharing participa-
tion in 2014 was at a 26-year low. That
wasn’t the lowest point, however.
In the following year (FY 2015) the
distribution of financial assistance to
the towns and cities through the rev-
enue sharing program was over $100
million less than the distribution re-
quired by law.

Legislative studies

Against that backdrop, the work
of the various legislatively authorized
working groups might be reviewed.

Solid Waste Management. The
Legislature’s Environment and Natu-
ral Resources Committee dedicated
the three between-sessions meetings
it was allotted to the task of develop-
ing a bill that in the committee’s view
would advance the state’s policy on
solid waste management. The car-
ryover bill that formed the founda-
tion of this effort is LD 313, An Act
To Create a Sustainable Solution to the
Handling, Management and Disposal of
Solid Waste in the State. The commit-
tee’s central goal is to increase the rate
at which various categories of solid
waste, primarily so-called “Municipal
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Solid Waste” (MSW), is recycled. To
that end, the committee’s focus is on
encouraging and ultimately requiring
the expansion of systems and facilities
that actively compost or anaerobically
digest biodegradable waste material,
such as food waste. According to some
studies, approximately 40 percent of
the “municipal solid waste” stream is
made up of biodegradable material.

Here comes the rub. For state gov-
ernment to encourage the advance-
ment of composting and digestion
facilities, the ENR Committee needs
to generate financial resources to fund
grant and loan programs so that the
municipalities and other stakeholder
entities can be incentivized to make
those capital and programmatic in-
vestments. The idea of financing such
a program directly out of the state’s
General Fund was never seriously con-
sidered.

Instead, the committee is recom-
mending that the composting grant
and loan program should be financed
by imposing a $1 fee on every ton of
municipal solid waste that is delivered
to a landfill, waste-to-energy facility or
solid waste processing facility of any
kind. These new “state” financial re-
sources would then be made available
as grants or loans to municipalities,
other nonprofit and even for-profit en-
tities with skin in the game. According
to the Editorial Board of the Bangor
Daily News, tagging a $1/ton fee on
all municipal solid waste is the “right
funding source” for this program
because it “finally ends the state’s policy
of allowing towns and cities to send their
waste straight to a landfill for free.”

To suggest that the lack of a state-
imposed surcharge on the disposal of
solid waste is the equivalent of dispos-
ing solid waste “for free” significantly
misrepresents the reality of solid waste
management and disposal. For the
local government entities mandated
by state law to manage the disposal of
“municipal” solid waste — which they
accomplish to the tune of $75 million
a year in property tax dollar resources
— that editorial opinion delivers a par-
ticularly sharp slap to the face.

ENR Committee’s Draft Solid
Waste Proposal. The bill will be en-
titled An Act To Update Maine’s Solid
Waste Management Laws. The core ele-
ments of the committee’s recommend-
ed policy changes would generate new
revenue for the state which the DEP
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would use to implement three new
solid waste management programs.
If provided the requisite permission
from the Legislative Council, the com-
mittee’s bill will be posted as an entire-
ly new legislative document and given
its public hearing in January.

Revenue Generation. The proposal
would repeal and replace the fee sys-
tem that applies to the landfilling of
MSW, which is currently $2 per ton
but has a very limited application.
From the time the solid waste fee sys-
tem was first established in 1989, no
surcharges of any amount have been
applied to the landfilling of solid waste
in municipally owned landfills. For the
last 17 years, the surcharge for landfill-
ing MSW at commercial landfills has
only applied to out-of-state and “spot
market” disposal, which refers to MSW
delivered to a landfill outside of the
terms of a long-term contract.

The committee’s replacement pro-
posal imposes a $1/ton fee to the
disposal of all MSW at any landfill in
the state regardless of ownership and
regardless of contract. The proposal
also imposes a new $1/ton fee on the
delivery of all MSW to any waste-to-
energy incinerators or other disposal,
processing or composting facility.

To avoid double taxation, the Com-
mittee’s proposal repeals the current
$1/ton fee applied to the landfilling of
MSW ash generated by waste-to-energy
facilities as well as the $1/ton fee ap-
plied to the disposal of “front end pro-
cess residue”, which is non-burnable
solid waste (glass, metal, etc.) shaken
out of raw solid waste prior to incinera-
tion at the PERC facility in Orrington.

The approximate fiscal impacts of
the proposal are as follows:

¢ Lost annual revenue to state from
repealing the current $2/ton fee on
out of state and spot-market MSW:
($88.000)

® Lost annual revenue to state by
repealing the current $1/ton fee on
the landfilling of incinerator ash:
($110.000)

¢ Lost annual revenue to the state
by repealing the current $1/ton fee
on the landfilling of front end process
residue: ($55,000)

e New annual revenue to the state
generated by instituting a $1/ton
fee on all MSW landfilled in Maine.
$200,000

e New annual revenue to the state
by instituting a $1/ton fee on MSW

delivered to waste-to-energy facilities:
$560.000

Bottom line. Net new annual rev-
enue to the state (and net new an-
nual costs to municipal solid waste
programs, property taxpayers and/or
residential /business solid waste gen-
erators): $507,000

New DEP-administered Programs:

Composting and Recycling Grant Pro-
gram. The net new revenue generated
by the imposition of the fees would be
dedicated to the Maine Composting and
Recycling Grant and Low-interest Loan
Program administered by the DEP that
would provide grant and loan funds to
municipalities and other public and
private entities, including waste-to-
energy and biomass recycling facili-
ties, proposing to establish compost-
ing programs, compost or recycling
enhancement systems, composting
facilities, anaerobic digester systems,
etc. The DEP could expend up to 25
percent of the available revenue for
program administration purposes.

In addition to the recycling/com-
posting grant and loan program, the
committee’s recommendation appears
to envision two additional program-
matic uses of these new financial re-
sources: (1) helping DEP administer
a separate composting pilot program,
and (2) providing financial assistance
to large scale food waste generators
that need assistance in order to comply
with the proposed food waste disposal
ban, which is also being proposed.

Composting Pilot Program. The com-
mittee’s recommendation includes a
directive to DEP to implement a com-
posting pilot program. Under this pro-
gram, the DEP is directed to invite mu-
nicipalities, educational institutions,
correctional institutions, hospitals and
commercial restaurants to participate
in a pilot program, with incentives pro-
vided from the Maine Composting and
Recycling Grant and Low-interest Loan
Program. Qualified participants would
be selected to develop and implement
a food waste composting program,
with a primary purpose of collecting
data on the amount of food waste di-
verted from the MSW stream.

Phased-in Food Waste Disposal Ban
for “Large Quantity Generators”. Similar
in nature to the food waste disposal
bans established in some other New
England states (e.g., Connecticut,
Massachusetts and Vermont), “large
quantity” commercial food waste gen-



erators (including food wholesalers,
food processors, grocery stores, res-
taurants, hospitals, educational in-
stitutions, supermarkets, etc.) that
generate one ton or more per week of
food wastes would be required by Jan.
1, 2020 to deliver their food wastes
to a composting facility for process-
ing. The requirement would not be
enforced unless there is a composting
facility with capacity within 20 miles
of the facility. Large-quantity genera-
tors who find it financially difficult to
comply with the requirement would be
directed to the Maine Composting and
Recycling Grant and Low-interest Loan
Program for assistance.

Shoreland Zoning Enforcement.
The Shoreland Zoning Working
Group was created at the request of
the Environment and Natural Re-
sources Committee in response to
legislation submitted during the First
Regular Session of the 127" Legisla-
ture, LD 718, Resolve, To Further Protect
Lake Water Quality.

Although LD 713 directed the
Department of Environmental Protec-
tion (DEP) to convene and conduct
the stakeholder group process, the
Committee chose to ask the Maine
Municipal Association to convene the
Working Group instead. Unfortunate-
ly, the DEP chose not to participate in
the Working Group process in any way,
even declining to respond to informa-
tion requests submitted by the Work-
ing Group in writing.

The Working Group met four
times, in July, September, October and
November. At the ENR Committee’s
recommendation, two surveys were
conducted by the Working Group,
one seeking information from Maine’s
code enforcement officers, the other
seeking information from shoreland
area property owners. The informa-
tion collected by these surveys helped
inform the Working Group’s several
recommendations.

A majority of the recommenda-
tions received unanimous support.
These focused on improving adminis-
trative effectiveness, landowner educa-
tion, and Code Enforcement Officer
training. Those recommendations
that did not receive unanimous sup-
port would increase the obligations of
municipal code enforcement officers
without covering the increased costs
associated with the action. One non-
unanimous recommendation would

require all code enforcement officers
to be trained to conduct pre-construc-
tion, during-construction and post-
construction on-site inspections for all
permitted construction projects within
the shoreland zone. The other non-
unanimous recommendation would
establish a pre-activity notification
obligation for any property owner in-
tending to cut down a tree or remove
vegetation within the first 100 feet of
the shoreline.

The final report of the Shoreland
Zoning Working Group will likely be
taken up by the ENR Committee in
January. That report is available at:
http://goo.gl/rhpuil.

Municipal Firefighter Recruit-
ment. Three inter-session meetings,
co-chaired by Senator Linda Baker
(Sagadahoc Cty.) and Representa-
tive Michel Lajoie (Lewiston), were
spurred by the passage of LD 500,
Resolve, To Create a Working Group To
Develop Solutions To Meet the Needs for
Municipal Volunteer Personnel. Despite
the broad width of its title, the entire
focus of the group was on municipal
firefighters, and to some extent emer-
gency medical services personnel, and
how to enhance their recruitment and
retention.

Testimony by the firefighters at
the first two meetings made it clear
that the financial and demographic
circumstances of deeply rural Maine
are leaving gaps in small town fire
departments. Training requirements
were identified almost universally as
the greatest hurdle in improving vol-
unteer firefighter recruitment, with a
lack of financial incentives being com-
monly identified as well.

The seven recommendations that
appear slated to be advanced in the
coming legislative session are as fol-
lows, in order of support expressed by
votes of the working group members
present at the final meeting: funding
the Length of Service Assistance Pro-
gram (LOSAP), a pension system for
municipal firefighters that was enacted
into state law in 2015 but without any
funding to actually operate it; provid-
ing unspecified tax benefits for both
municipal firefighters and emergency
medical service providers; enacting
“tone-to-tone” Workers’ Compensa-
tion coverage; creating a Central Fire
Academy with regional facilities to
train firefighters; allowing firefighters
and emergency medical service pro-

viders to be eligible for state employee
health insurance; increasing firefight-
er and rescue personnel course offer-
ings as well as financial aid at technical
schools and community colleges; and
enacting new liability protections for
fire and rescue volunteers, incident
commanders and fire chiefs.

«

‘Remote Participation” in Public
Meetings. The Right to Know Advisory

Committee (RTKAC) is a permanently-
established group of stakeholders that
meets annually to review the outcomes
of Maine’s Freedom of Access Act and
recommend improvements in the way
of government transparency and ac-
countability. For years, a question has
been bouncing around between RT-
KAC and the Legislature as to whether
officials serving on public boards may
participate in public meetings by tele-
phone or video conferencing if they
are unable to be physically present.

The RTKAC has chosen to recom-
mend remote participation legislation
this coming session as part of its an-
nual report to the Legislature’s Judi-
ciary Committee, which has authority
to report out a new bill based on the
RTKAC recommendations. By a 9-2
margin, the RTKAC voted to expressly
prohibit remote participation in all
meetings of bodies of elected officials
(e.g., selectboards, councils, school
boards, elected planning boards, li-
brary boards, etc.) while allowing
remote participation for all appointed
boards. The public policy driving this
elected board vs. appointed board
discrimination is unclear. If enacted as
recommended, Maine would join just
two other states that entirely prohibit
remote participation by elected board
members. Currently, thirty states ex-
pressly allow remote participation.

The appointed boards that wish to
use remote participation technology
(either audio and/or visual, the RT-
KAC chose not to distinguish) would
have to adopt a policy explicitly autho-
rizing remote access and providing for
public notice of the meetings. Remote
access would not be permissible for ex-
ecutive sessions or quasi-judicial pro-
ceedings, each member of the body
participating would have to be able to
communicate clearly with the other
members, and members participating
remotely would have to be provided
with any documents or other materials
to be discussed prior to the proceed-
ing. ®
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MAP LEGEND OF
SOLID WASTE REGIONS

Ecomaine

Mid-Maine Waste Action Corporation (MMWAC)/Lewiston Landfill

Individual municipal landfill regions (from south to north:
Brunswick, Bath, Augusta, Presque Isle)

Tri-Community Landfill

Casella and former MERC now Juniper Ridge (Casella)/PERC Solid
Waste Region

Crossroads Landfill

Municipal Review Committee (MRC)/PERC

Out of state or out of country

No long-term contract with solid waste facilities (hauler chooses)

Unorganized Territory
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Don Strout epitomized service,
led a career that touched many

The late Corinth legislator, selectman, manager, firefighter — and more — staunchly
defended municipal interests during a lifetime spent serving others.

By Eric Conrad, Director of Communication
and Educational Services, MMA

friendly. And above all, dedicated

— to the issue before him, to the
community of Corinth and to the State
of Maine.

The people who knew Don “Don-
nie” Strout best hit those themes over
and over again while praising the man
as a gentle yet firm mentor who fought
passionately for local control during
more than three decades as a Corinth
selectman, town manager and state
representative.

He pushed hard for property tax
reform, against unfunded mandates
and for state investment in local roads,
knowing that a good infrastructure is
rural Maine’s lifeline. He practiced
real-life “compassionate conservatism”
before any U.S. presidential candi-
date’s speech writer ever dreamt up
the catch phrase.

“In the late 1980s, when I was just
cutting my teeth at Maine Municipal
Association, I thought Don Strout was
a giant,” said Geoff Herman, MMA'’s
Director of State & Federal Relations.

“He seemed to be everywhere at
once: Serving constituents in the State
House until very late at night. At the
Corinth Town Office first thing in the
morning, administering a local road
project or managing a General As-
sistance case. At a meeting of MMA'’s
Legislative Policy Committee that af-
ternoon, where his common sense and
judgment were valued by his 70 LPC
colleague as no others’ were, then or
since.”

In fact, it’s hard to name a com-
munity-oriented position that Strout
did not hold at one point or another.
In addition to the more official ones,
Strout was a church deacon, Little
League coach, fire and ambulance
volunteer, snowmobile club member,

Tireless. Knowledgeable. Gruff, yet
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This photo, taken in 2011, shows Don Strout in the town that he loved. (Photo by
Eric Conrad)

credit union director and Mason.
We’re probably missing a few.

Strout died on Oct. 17 at the age
of 78. He is survived by his wife of 48
years, Lorayne, six children, 18 grand-
children and two great-grandchildren.

Uncommonly effective

Some say the pinnacle of his
achievements came during his 24 years
in the Maine House of Representa-
tives, where he served from 1973-1996.
He was an uncommonly effective legis-
lator because his knowledge about the
issues was beyond question, his hon-
est, no-nonsense approach to politics
was refreshing — even back then.

“He was a member of the opposite
party from me but we worked very well
together because he was so straightfor-

ward,” said Rep. John Martin of Eagle
Lake, a powerful force in Augusta
politics since his first election as a
representative in 1964. Martin served
as Maine’s Speaker of the House from
1974-1994.

“When he got up on the floor to
talk about issues, he knew what he was
talking about,” Martin said. Everyone
listened when Strout spoke because
if they did, they probably would learn
something.

“Even though he was in the minor-
ity party for most of his time, he often
won the day,” Martin recalled.

During his tenure in Augusta,
Strout sponsored or co-sponsored
295 bills, according to official records
provided by the Maine State Law and
Legislative Reference Library. Many



related to common municipal issues
such as bonding, tax liens and road
construction, a particular area of pas-
sion for Strout. But there were others
too, like designating special license
plates for people who serve in the
National Guard and a bill to require
parental notification for minors seek-
ing to have abortions.

Strout co-chaired the Legislative
Transportation Committee. During
an interview for a 2011 profile that
also appeared in the Maine Towns-
man, Strout cited his success with two
Corinth-area road projects as high-
lights of his multi-faceted career.

When he began as town manager
in 1979, Corinth had 36 miles of gravel
roads. When he retired as town man-
ager, some 32 years later, that number
was down to five.

Strout also saw the drain that main-
taining Routes 11-43 between Corinth
and Corinna represented to his mu-
nicipality’s budget. During the admin-
istration of former Gov. John “Jock”
McKernan, when Strout served in the
House of Representatives, he was able
to get the state to take responsibility
for that stretch or road.

“It was approximately 15 miles and

that was a savings not just to Corinth,
but to two of my other towns,” Strout
said, during his 2011 interview.

‘Really invested’

Travis Gould, who serves as man-
ager in Corinth (population 2,800)
today, said his town still reaps the ben-
efit of the state maintaining that road.
“I don’t know how he was able to do
that,” Gould said, “but he was.”

“You don’t serve as a town manager
for 32 years (1979-2010) if you don’t
have the respect of the townspeople,”
said Gould. “He was a firefighter, a
coach — he was really invested in this
town.”

Patricia Finnigan, manager for the
Town of Camden, worked at MMA as

a General Assistance paralegal and as
assistant director of State & Federal
Relations during the height of Strout’s
career. She got to know Strout well in
both roles.

“For people who didn’t know Don,
they could be a little intimidated the
first time they had to testify at his
Transportation Committee,” Finnigan
said. “But his outward gruff exterior
was due to his intense attention to
what needed to be accomplished. He
just as easily would break into his big
smile to show his appreciation when
people took the time to travel to the
State House to express their views.”

Strout spoke openly about what
he considered to be his pragmatic ap-
proach to local General Assistance. He
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knew that sometimes people need a
helping hand financially, and that GA
funds provide that. But he also knew
that healthy, able people could work
instead, even in exchange for local,
public assistance.

“He could read people very well,”
Gould said. “He knew the local econ-
omy. He knew the employers. He
could say, ‘They’re picking vegetables
up there right now at this company,
so why don’t you see if they need any
help?’ Or, ‘They’re cutting meat right
now at this place, so go talk to them.” ”

Finnigan echoed that assessment.

“Don was frugal, but he also under-
stood that people fall on hard times
and sometimes all they needed was
a hand up,” she said. “He went out
of his way to help people who were
doing as much as they could to help
themselves.”

A good listener

Doris “Dori” Harnett, assistant At-
torney General for the State of Maine,
served as Corinth’s local counsel for
the Bangor law firm of Cuddy & Lan-
ham when she was a partner there, and
Strout was the Corinth town manager.

Harnett recalled that she and
Strout hit if off immediately, because
she had worked for the Attorney Gen-
eral’s office previous to her Cuddy &
Lanham days, and Strout served in the
Legislature.

What Harnett remembers most was
Strout’s leadership style, which can be
characterized as one that emphasized
active listening.

“Prior to making a decision as town
manager, Don listened, he researched
the issue and he considered all points
of view,” Harnett said. “Don led by ex-
ample. He taught me the importance
and power of a collaborative manage-
ment style. I am forever indebted to
Don for his lessons on leadership.”

Herman, MMA’s State & Federal
Relations director, said Strout’s in-
volvement in the battle against the
second Taxpayer Bill of Rights tax-cap
initiative in 2009 was memorable.
MMA was near the end of its second
campaign of statewide messages and
advertisements to keep local property
tax matters within the realm of local
control.

“When we got Don to do one of
the last campaign ads, his voice — it was
authentic and distinct, just like Maine
— fit perfectly,” Herman recalled. “You
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couldn’t argue with it when he said it.”

Citizens rejected both the TABOR
(2006) and “TABOR II” (2009) initia-
tives by significant margins.

“At MMA, we often reflect on the
nature of the relationship between
state government and the towns and
cities,” Herman said. “Is it a relation-
ship based only on those cold require-
ments and legal obligations listed out
in a statute or is it a relationship of
mutual endeavor and true partner-
ship?

“Don was the absolute manifesta-
tion of a true and authentic partner-
ship between the state and municipali-
ties,” Herman continued. “He forged
the relationship as it should be but
as it hardly can be sustained, without
more exemplary leaders like Don.”

Corinth campaign manager

Strout also helped to develop oth-
er leaders, such as Terri Jane Casa-
vant, a selectman in Corinth who ran
with Strout’s backing. The two had a
deep connection, as Casavant’s father,
Terry Grant, has had the town’s snow-
plowing contract for close to 50 years.
Much of that time was during Strout’s
tenure as town manager.

“There were many times in Don-
nie’s younger years when he would
ride with my dad at night during snow
storms and be his wing man,” Casavant
said.

“When I decided to run for select-

man, Donnie was extremely support-
ive of my decision,” she said. “Donnie
would often joke that he was my cam-
paign manager. Once elected, for the
first couple of years, whenever we were
together he would tell anyone who
would listen how I was the first female
to be elected in the Town of Corinth as
a selectman. I think he was as excited
as [ was.”

Finally, the man who served many
also possessed a sense of humor, even
during stressful times.

Scott Bragdon, fire chief in the
Town of Corinth since 1997, and a
firefighter since 1989, noted first of all
that at one time, all three of Strout’s
sons served in the Corinth Fire De-
partment. Two of them remain active
with the fire service.

“One of my fondest memories of
Donnie was when his son, Brad, Don-
nie and I responded to a chest pain
call,” Bragdon said. “Upon arriving
we found a very distraught lady who,
while experiencing chest pain, was
very upset to have had to call 911.

“Brad and I tried to put her at
ease about that while treating her, but
she was still very upset. At that point,
Donnie said to her: ‘Look, you’ve got
nothing to worry about. You have the
Town Manager driving and the Fire
Chief working in the back with you.
What could go wrong?’ That was the
kind of classic one-liner that Donnie
was famous for!” &
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Close to home: Local requlation
of drones faces uncertain future

This legal analysis finds that federal pre-emption rvestricts a municipality’s ability
to regulate unmanned aerial vehicles, though several cities have tried.

By Kelsey Wilcox Libby
Attorney, Bernstein & Shur

headlines on an increasingly regu-

lar basis, and their sudden ubiquity
appears to be much more than a pass-
ing trend. Many people thought they
were reading science fiction a few
years ago when Amazon announced
that it was launching a drone delivery
program, but with testing under way
under the auspices of the Federal Avia-
tion Administration it is clear that the
plan is very much in motion.

Drones are forecast to be a top
holiday gift for the 2015 giving season,
with roughly 700,000 expected to ship
within the U.S. In short, drones aren’t
going away. The appearance of drones
on the scene poses myriad issues from
a legal perspective — primarily in the
areas of privacy and safety — and lo-
cal officials may wonder whether they
can and should take action to regulate
their use. While there is an argument
to be made for regulating drones at
the local level, there are countervail-
ing issues of federal pre-emption and
operators’ constitutional rights that
should also be taken into consider-
ation.

It seems that drones are making

Local efforts to regulate use

A spattering of local governments
across the country have taken it upon
themselves to fill what they deem to
be a regulatory void when it comes
to drone use. To name a few exam-
ples at the local level: St. Bonifacius,
Minn. effectively banned the opera-
tion of drones within the town’s air
space, with certain limited exceptions.
Northampton, Mass. enacted a similar

Kelsey Wilcox Libby is an associate who specializes
in labor and employment law with the firm of
Bernstein Shur in Portland, klibby@bernsteinshur.
com.

e
.-{ -I
= z
LA - 1
- i

i

ordinance establishing that landown-
ers have “exclusive control of the im-
mediate reaches of the air space and
that no drone aircraft shall have the
‘public right of transit’ through this
private property.” The City of Pitts-
burgh banned the use of drones above
or in the vicinity of public parks. Just
recently, the City of Chicago passed a
comprehensive ordinance that, among
other things, prohibits drones from
flying higher than 400 feet and within
five miles of airports, essentially mir-
roring proposed regulations issued by
the FAA. Los Angeles passed a similar
ordinance paralleling the FAA model.

Because the practical effects of
drones are most keenly felt at the local
level, it makes sense that local govern-
ments are taking action. Certainly, tra-
ditional police powers typically allow
local governments to pass reasonable
regulations to protect the safety and
privacy of its residents. However, there
has been considerable discussion on
the legal authority of local govern-
ments to regulate in this area due to
questions about federal pre-emption

and the constitutional rights of opera-
tors.

The federal landscape

In the most general terms, pre-
emption is the constitutional principle
that federal law will take precedence
over a state or local law in situations
where they would be incompatible tak-
en together. Federal pre-emption will
occur in three basic circumstances:
First, in cases where Congress specifi-
cally states its intent to pre-empt state/
local law within the applicable statute;
second, as ruled in Fidelity Federal Sav-
ings & Loan Association v. De La Cuesta,
458 U.S. 141 (1982), when the scheme
of federal regulation is so dominant
and pervasive that “the federal system
will be assumed to preclude enforce-
ment of state laws on the same sub-
ject;” and, lastly, when a state/local
law actually conflicts with the federal
regulatory scheme.

To understand the pre-emption
question as applied to drones and
other aircraft, one first must be famil-
iar with the federal aviation landscape.
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Since 1958, the FAA has regulated the
operation of aircraft in the national
air space. The FAA has clarified in re-
cent years that it considers unmanned
aerial vehicles (“UAVs,” commonly re-
ferred to as “drones”) to be “aircraft”
subject to its jurisdiction and existing
regulations. Recognizing, however,
that many regulations applicable to
manned aircraft were simply not suit-
able for UAVs, Congress passed the
FAA Modernization and Reform Act
(“FMRA”) in 2012.

In the FMRA, Congress instructed
the FAA to create a comprehensive
set of regulations to facilitate the safe
integration of drones into the national
air space. Pursuant to that directive,
in February 2015 the FAA issued a set
of proposed regulations applicable to
the commercial use of drones, which
have yet to be finalized and are not ex-
pected until 2016 or possibly 2017. In
the meantime, prospective users must
obtain a “Section 333 exemption” to
operate a drone for commercial pur-
poses. A grant of exemption comes
with certain conditions and limitations
(e.g., drone must be operated within
visual line of sight and at no more than

400 feet above ground level), and the
operator must have an FAA registered
aircraft and a pilot’s license. The pro-
posed regulations will streamline the
process, but are expected to include a
comprehensive set of conditions and
limitations on the operation of drones
for commercial purposes.

As to recreational drone users, the
FMRA established that recreational or
hobby use is to be exempt from future
FAA regulation as long as it complies
with certain enumerated safety stan-
dards.

This author is not aware of any
cases to date where a local ordinance
governing drones was struck down on
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pre-emption grounds. Given the FAA’s
established dominance in the area of
manned aircraft, however, it is not sur-
prising that many efforts to regulate
full-sized aircraft operations at the lo-
cal level have been deemed pre-empt-
ed by federal law. For example, the
Supreme Court held in City of Burbank
v. Lockheed Air Terminal Inc., 411 U.S.
624 (1973) that a local ordinance that
banned aircraft from taking off from
the local airport during nighttime
hours was invalid. The court explained
that the FAA already thoroughly regu-
lated aircraft noise, thus pre-empting
state and local control in that area. In
another example, the highest court of
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Colorado held in Banner Advertising,
Inc. v. People of City of Boulder, 868 P.2d
1077 (Colo. 1994) that a local ordi-
nance that banned banner towing by
planes was pre-empted in a case where
a company had obtained a certificate
of waiver from the FAA specifically
allowing it to tow banners subject to
certain restrictions.

At the same time, however, some
courts have recognized that local gov-
ernment does have the ability to regu-
late the air and land below “navigable
air space,” which historically refers to
minimum cruising altitudes and the
airspace necessary for landing and
takeoff applicable to manned aircraft.
For instance, in Condor Corp. v. City of
St. Paul, 912 F.2d 215 (8th Cir. 1990)
the 8th Circuit Court of Appeals up-
held a zoning regulation that would
have required a heliport operator to
obtain a conditional use permit with
various conditions attached to it. As
the court put it: “We see no conflict
between a city’s regulatory power over
land use, and the federal regulation of
air space...”

The FMRA itself does not contain
an express pre-emption clause regard-
ing the operation of drones, but the
FAA’s final regulations on the topic
presumably will regulate the use of
drones below what is currently con-
sidered to be navigable air space, and
will affirmatively allow commercial
operation if certain requirements
are met. As to recreational users, the
pre-emption issue is murky because
the FMRA states that the FAA will not
regulate recreational users if they com-

ply with certain minimum standards.
For these and other complex reasons,
there is simply no way to conclusively
determine whether local regulation of
drone use will withstand a legal chal-
lenge on pre-emption grounds.

First Amendment considerations

Briefly, the other potential road-
block a local government attempting
to regulate drone use may encounter is
the First Amendment. Several courts,
including our First Circuit Court of
Appeals in Glik v. Cunniffe, 655 F.3d 78
(1st Cir. 2011), have held that the First
Amendment’s guarantee of freedom
of speech and expression includes the
right to gather information, or the
“right to record.”

The right to record has been found
to apply in situations where private
citizens record police activity or other
matters of public concern, and com-
mentators have suggested that the
right is likely applicable to private
citizens’ use of drones equipped with
video recording devices. However,
the right to record, like other First

Amendment activity, is subject to rea-
sonable “time, place, and manner”
restrictions. Ultimately, any local effort
to regulate drone use that implicates
the right to record will come down to
a balancing of the government’s legiti-
mate interests and the constitutional
right in question.

Conclusion

While the legal implications of
drone regulation can be truly con-
founding, one thing that’s clear is that
the sudden proliferation of drone use
by businesses and individuals shows no
signs of slowing down. Certainly, local
regulation of drones is something to
be considered depending on the needs
and experiences of the municipality in
question. Narrow drafting and care-
ful attention to current and proposed
regulations can minimize — though
likely not eliminate — the risk of legal
challenge down the road. Due to the
complexity of the legal issues in play, it
remains to be seen how far municipal
governments can go in terms of regu-
lating drone use at the local level. ®
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York makes history with plastic
bag ban during November voting

Many major infrastructure and bonding proposals passed, as voters saw
the need for communaties to keep up with physical demands.

By Liz Mockler

municipality in Maine to enact a

total ban on single-use plastic bags
during the Nov. 3 election voting, ex-
empting only nonprofits and religious
organizations. The vote was 1,649 to
1,151.

The ban takes effect next March,
giving residents and businesses time
to prepare for it. Most business own-
ers and the entire board of selectmen
endorsed the proposal. Town leaders
worked with a citizens’ group, Bring
Your Own Bag York, to craft the ordi-
nance, with hope of setting an envi-
ronmental example for the state.

“We’re a coastal town. I think (se-
lectmen) are concerned about the
environmental impact of plastic bags,”
York Selectmen Chairman Robert
Palmer said. “I wasn’t surprised it
would pass. By and large, the business
community supported it.”

Palmer said he backed an outright
ban over charging a per-bag fee be-
cause “over time, people would just
adjust to that” as part of the cost of
shopping.

The citizens’ group organizer, Vic-
toria Simon, could not be reached for
comment, but she told local reporters
after the votes were counted that “if
we can do it, towns and communities
across Maine can feel that they can do
it, too.”

Although several communities
have amended local ordinances to
charge a fee for each bag used, York is
the only community to ban any single-
use plastic bag with plastic handles,
like so many of the bags used by retail-
ers of all sizes and types.

Paper bags, and those used for dry

The Town of York became the first

Liz Mockler is a freelance writer from Randolph and
regular contributor to the Townsman, lizmockler@
hotmail.com
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cleaning, newspapers, produce, meat,
lobster, fish, and bulk and wet foods,
are not considered single-use plastic
bags under the amended business
regulation ordinance.

In a long local ballot, 25 percent
of registered York voters turned out
to approve every item, ranging from
the village master plan to expansion
of the sewer system. Most of the mu-
nicipal questions amended existing
ordinances. There were no close votes.

Meanwhile, many other communi-
ties are studying or have already ad-
opted a pay-as-you-throw (PAYT) solid-
waste program, which has shown dra-
matic reductions in municipal waste
when residents must pay a fee for each
garbage bag of non-recyclable waste
they throw away.

In voting in Woolwich, however,
residents repealed the town’s PAYT
program after two months, with sup-
porters arguing the program should
be decided by voters in a general
election. In the first month in the
program, Woolwich reduced its solid
waste by 46 percent. But the vote to
repeal PAYT was a convincing 616-453.

In a trash-related twist, Jay voters
opted to contract for curbside solid-
waste collection rather than simply
dumping the service. The vote was
457-322 to privatize, which will save
the town $130,000.

The three statewide referendum
questions all easily passed. Elderly
housing and transportation bonds
were endorsed, as well as expanding
the state’s Clean Election Act.

Financial support

Many cities and towns won voter
approval for major infrastructure proj-
ects and other significant monetary
proposals.

Augusta voters endorsed a $1.7

million bond to finance major im-
provements to streets and sidewalks.
The payments will be made with taxes
on pipelines installed over several
years by Summit Natural Gas of Maine.
Construction is expected to start in
2016 and take two years.

Oakland voters endorsed a $1 mil-
lion police station proposal to replace
the farmhouse now used by the de-
partment, which is more than a cen-
tury old. The new station will allow
better police operations because it
will be built and equipped as a police
station, officials said. The new station
will be built on the same property as
the farmhouse.

In Bath, voters approved a $9.8
million bond for wastewater system
improvements on a vote of 1,061 to
332. In addition to upgrading the
wastewater plant, some of the money
will fund pump station repairs, as well
as improve the infrastructure under
some city roads.

The bond will stretch over 22
years, with a total cost of $12.6 mil-
lion with interest. The wastewater
plant was built in the 1970s and has
not been upgraded since 1997, city of-
ficials said. The upgrades are likely to
begin next summer and take 10 years
to complete.

Across the river in Brunswick, resi-
dents voted 1,799 to 635 to allow the
town’s sewer district debt limit to
increase $5 million to $25 million.
The money will be used to finance a
$22 million upgrade to the wastewater
treatment facility.

Dover-Foxcroft voters approved re-
financing the town debt to get a lower
interest rate and save $273,000. The
vote was 487-126.

Kittery voters authorized the town
council to issue bonds not to exceed
$275,000 by a vote of 1,458 to 447.
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Not so popular

Voters rejected a few significant
projects and proposals across the
state.

In Windham, residents rejected
a $7.6 million bond for a new public
works and school bus maintenance
facility by a vote of 1,110-997.

Ellsworth voters decided not to
borrow $5 million to renovate a part of
the city library built in 1817. The vote
was 894-604. Library trustees said they
respected the voters’ decision, but
that the renovations must be funded
somehow. They are still hopeful that
supporters, including surrounding
towns without public libraries, will ul-
timately support a

Most other local questions were
not financial, but many were interest-
ing.

e In Eastport, voters agreed the
deer population is a concern by a vote
of 379-107. They endorsed a plan to
work with state wildlife officials to de-
velop strategies to reduce the popula-
tion, including by additional hunting.
The vote was 356-111.

® Rockland residents, by a 3-1 mar-
gin, rejected the idea of starting the
process for the town to withdraw from
the regional school district. The vote
was 909-310. The vote will allow school
officials to begin plans to consolidate,
reorganize and close some schools in
the coastal district.

* Boothbay voters approved the
first changes to the tourist town’s com-
prehensive plan by vote of 436-211.
The plan has not been updated in 25
years.

e In Brewer, voters endorsed two
ordinance changes, one eliminating
the requirement that the school su-
perintendent reside in the city. Voters
imposed the rule three years ago, but
found it limited the number of people
applying for the job. The requirement
was repealed on a vote of 1,092-623.
The second change allows for a recall
process for school committee mem-
bers. It passed by a vote of 1,398-249.
There already is a recall process for
city councilors.

Local questions

Maine’s largest city faced many
contested races last month, including
electing a mayor (see election results
article), and also decided two contro-
versial local referendum questions.

First, Portland voters rejected a
plan to phase in an increase in the
minimum wage to $15 an hour. The
city’s minimum wage is set to increase
to $10.10 an hour in January, as well
as voting next year on a proposal to
increase the state’s minimum wage
to $12 an hour by 2020.The vote was
10,922-7,922.

Portland voters also rejected a ref-
erendum to inventory the city’s “sce-
nic viewpoints” and then place those
areas under stricter zoning rules.

Meanwhile, many municipalities
approved numerous changes to their
local charters or local ordinances.

¢ Camden voters approved chang-
ing its zoning, harbor, waterways and
subdivision ordinances by wide mar-
gins.

* Dover-Foxcroft residents over-
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whelmingly supported a hydroelectric
power plant and solar energy opera-
tion on Main Street. The vote was 473-
141.

¢ Fairfield voters agreed to create a
charter commission to revise or write
a new charter. The tally was close, at
357 to 324.

e Kittery voters voted 1,556-275
to approve amendments to the town
charter.

* Lisbon voters rejected setting
term limits for the chairmen of the
town council, planning board and
board of appeals.

¢ In Old Town, residents approved
a measure prohibiting people from
serving on the city council if they are
married to the city manager or any
department director. The vote was
706-166.

* And in Princeton, voters easily re-
jected a question to authorize the sale
of liquor in licensed establishments. A
second vote prohibited Sunday liquor
sales. The votes were 126-76 and 139-
63, respectively. m
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Here it is again: the Townsman’s
annual general election roundup

By Liz Mockler

te defeated a challenger to win
re-election by a vote of 2,605 to
1,896.

Bangor: Incumbent David Nealley
earned another term on the city coun-
cil, while newcomer Sarah Nichols and
former state Rep. Joseph Perry were
elected in a seven-way race for three
council seats. Nichols received the
most votes at 2,230, followed by Perry
with 2,071 and Nealley with 1,770.
Nichols and Perry replace Pauline Civi-
ello, who did not seek re-election, and
Patricia Blanchette, who moved out of
state.

Bath: Terry Nordmann needed just
30 votes to win the city council seat
vacated by Kyle Rogers, who resigned
in June.

Belfast: City Councilor Eric Sand-
ers defeated a challenger by a vote of
952 to 631 to win his fourth straight
term. Supporters of both candidates
used social media to share sometimes-
fierce opinions. Both candidates were
surprised by the interest and did not
sanction the intense online give-and-
take. About a third of registered voters
turned out to cast ballots, according to
officials.

Biddeford: Alan Casavant garnered
63 percent of the vote to win a third
term as mayor. Casavant interpret-
ed the victory as a signal from voters
that they want a different future after
months of allegations and embattled
city council meetings, but they did not
want new leadership. Casavant saw the
city through its difficulties.

Brewer: Incumbents Jerry Goss and
Mayor Matthew Vachon held off a third
candidate to win re-election to the city
council. Goss received 1,138 votes, fol-
lowed by Vachon with 1,036 votes. The
third candidate won 614 votes.

Calais: Incumbent Arthur Mingo
defeated two challengers to win re-
election with 302 votes.

Cape Elizabeth: Incumbent Town
Councilor Jessica Sullivan pulled
in the most votes to win re-election,

Auburn: Mayor Jonathan LaBon-
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while newcomers James
Garvin and Sara Len-
non won their first
terms. Sullivan gar-
nered 1,372 votes, fol-
lowed by Lennon with
1,273 and Garvin with
1,262 votes.

Caribou: Incum-
bents Philip Mc-
Donough II and Tiffany
Stewart won re-election
against one challenger
with votes of 552 and
546, respectively.

Castine: Incumbent Gus Basile won
re-election to a third term with a four-
vote advantage, outpacing his challeng-
er by a vote of 172-168. The challenger,
Ted Lameyer, was making his second
straight bid for selectman, losing by
eight votes in 2014.

China: Incumbent Selectman Irene
Belanger and Planning Board member
Ron Breton held off a challenger to win
two-year terms as selectmen. Belanger,
a 10-year veteran selectman, collected
428 votes, while Breton received 441.

Eastport: Incumbents Gilbert Mur-
phy and Colleen Dana-Cummings held
off a challenger to win re-election with
319 and 312 votes, respectively.

Fairfield: Former town Councilor
Harold Murray ran an uncontested
race to win a third seat on the coun-

cil, while incumbents
John Picchiotti and
Michael Taylor re-
tained their seats.
Fort Fairfield: In-
cumbents Jason
Barnes and Scott
Smith defeated a chal-
lenger to win reelec-
tion with 278 and 233
votes, respectively.
Gorham: New-
comer Marla Stelk
won 1,269 votes and
incumbent Sherrie Benner collected
1,210 to win a four-way race for two
open seats on the town council. Incum-
bent Shonn Moulton was unseated in
the election, receiving 1,135 votes. The
fourth candidate, an 18-year-old Gor-
ham High School graduate, received
779 votes.

Hallowell: Diano Circo defeated
a challenger by a vote of 90 to 24 to
replace J. Mark Sullivan, who did not
seek re-election.

Millinocket: Former State Sen.
Charles Pray was elected to serve one
year to finish the term of Richard The-
riault, who resigned in August. Louis
Pelletier ran uncontested to replace
Anita Mueller, who also resigned in Au-
gust. Jesse Dumais and Paul Sannican-
dro won two, three-year terms. Dumais
received 528 votes and Sannicandro
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collected 520 votes to win.

Portland: Ethan Strimling defeated
incumbent Mayor Michael Brennan
to become only the second publicly
elected mayor of Maine’s largest city
since 1923. Strimling earned 9,162
votes, while Brennan received 6,882.
Green Party candidate Tom MacMil-
lan garnered 1,880. Strimling placed
second to Brennan in 2011, one of
14 candidates defeated by Brennan.
Meanwhile, City Councilor Nick Mavo-
dones Jr. easily defeated two challeng-
ers to win a seventh straight term on
the council — an achievement never be-
fore reached by a Portland councilor.
Mavodones collected 9,754 votes, with
challengers receiving 3,153 and 2,476.
In two other races, newcomers Belinda
Ray defeated three challengers to win
the seat vacated by Kevin Donoghue,
who did not seek re-election. Spencer
Thibodeau bested two challengers for
the seat vacated by David Marshall,
who also did not seek re-election. Ray
received 1,206 votes and Thibodeau
garnered 1,352 votes, far outpacing
their closest challengers.

Rockland: Mayor Frank Isganitis was
defeated by newcomer William Jillson
by a vote of 528 to 476. Isganitis was
ending his first three-year term on the
city council, the past year serving as
mayor.

Scarborough: Christopher Caiazzo
and Robert Rowan easily held off three
other challengers to win open coun-
cil seats by votes of 2,398 and 2,149,

respectively. They replace Jessica Hol-
brook and Edward Blaise, who did not
seek re-election.

South Portland: Mayor Linda Cohen
was returned to office by downing a
challenger by a vote of 2,785 to 1,127.
Eben Rose was elected to fill the seat of
Melissa Linscott, who did not seek re-
election. Rose received 2,476 and his
challenger 1,500.

Standish: Town Councilor Lester
Ordway defeated four other candi-
dates to win a Maine House seat va-
cated by Michael Shaw, who resigned
in August when he moved out of Dis-
trict 23. Ordway received 628 votes to
win the state position. Ordway plans to
serve on both the council and in the
Legislature.

Topsham: Roland Tufts received
1,243 votes to replace Selectman Don
Russell. Tufts is a former school board
and finance committee member.

Waterville: Two incumbents were
unseated, with council Chairman Fred
Stubbert losing to newcomer Stephen
Soule by a vote of 170-72. In a second
ward race, incumbent Karen Rancourt-
Thomas was bested by Jacqueline Du-
pont by 18 votes.

Westbrook: Anna Turcotte defeated
incumbent Paul Emery and a third
candidate by large margins. Turcotte
received 308 votes, while Emery re-
ceived 88 and the third challenger re-
ceived 83 votes. John O’Hara, the city’s
longest serving councilor, defeated a
challenger by a vote of 1,242 to 1,180

Androscoggin Bank welcomes Chip Morrison to the team as a
business development officer based out of the Lewiston office.

His unique experience in both business and government services
means smarter client solutions.

1-800-966-9172

androscogginbank.com

ndroscoggin

Smarter Banking”

to win reelection.

Winthrop: Longtime town Coun-
cilor Kevin Cookson lost his bid for
re-election after 15 years to challenger
David Bubier. Former Councilor Pris-
cilla Jenkins collected the most votes
overall at 748 to replace Larry Fitzger-
ald, who did not seek re-election. Vet-
eran council member Linda Caprara
also sought and won re-election.

Winslow: Incumbent town Coun-
cilor Ray Caron defeated a challenger
by a vote of 154-63 to win a three-year
term.

Wiscasset: Former Selectman Judith
Colby defeated two challengers to win
the fifth seat on the board of select-
men, ending a four-person board of
selectmen that often tied in voting or
could not act on certain town busi-
ness without a full board. Colby, who
received 289 votes, takes the seat va-
cated by Bill Barnes. Her challengers
garnered 142 and 109 votes.

Woolwich: David King Sr. held off a
challenger by a vote of 551 to 491 to
win another three-year term as select-
man. King has served as selectman for
20 years, the past 10 as board chair-
man. &
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South Thomaston selectmen have
hired Terri Baines as their town admin-
istrator, replacing interim administrator
John Spear. Spear stepped in to help the
town six months ago when Ann Matlack
left after a six-month probation. Ba-
ines, who grew up in South Thomaston,
presently works as the town’s deputy
administrator, town clerk, treasurer and
several other duties in the town of 1,500
residents. She will resume her new duties
after someone is hired to take her present
jobs. Spear will stay on in his interim role
until Baines can assume the administra-
tor’s job.

Kevin Guimond
retired at the end of
November as South
Portland fire chief,
ending a career that
spanned three de-
cades. Guimond, 49,
has taken the posi-
tion of fire protec-
tion analyst for the
parent company of
Central Maine Power Co. in Augusta. Gui-
mond’s career started in his native Cape
Elizabeth at age 20 after a farmer urged
him to volunteer for the town fire depart-
ment. He took a position as South Port-
land firefighter in 1987 and, three years
later, had earned his paramedic license.
He was named chief in 2003. Guimond
said he will miss the interaction with city
residents, but looked forward to trying
a new profession while young enough
to do it. Deputy Fire Chief Miles Haskell
has been named acting chief pending a
search for a permanent replacement.

Kevin Guimond

Auburn economic
development direc-
tor Roland Miller,
who worked for the
city for 35 years, re-
signed at the end of
November. He was
hired in 1980 as di-
rector of community
development and
was named econom-
ic development director in 2000. A Wis-
consin native, Miller is credited with help-
ing preserve historic Main Street build-
ings, among many more city projects. A
nationwide search will be conducted to
find Miller’s replacement.

Roland Miller

Amy Ouellette
has been hired as
Madawaska town
clerk. A former town
clerk in neighboring
St. Agatha, Miller is a
certified Maine clerk.
She also worked pre-
viously for a French-
ville school as secre-
tary, and as adminis-
trative assistant for a local manufacturing
company. Miller earned her clerk certifi-
cation while working in St. Agatha, finish-
ing the courses far sooner than expected.
Ouellette was expected to start her new
job on Dec. 14.

Amy Ouellette

Jackman selectmen hired Matthew
Pineo in November as their new town
manager. Pineo has worked as Brownville
town manager, and also has extensive
private-sector experience for retailer
Lowe’s in both California and Maine.

Responsive, quality engineering services.
Working with communities like yours since 1974.
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Selectmen were
unanimous in choos-
ing Pineo, who was
scheduled to start
his new job on Dec.
7. Pineo has broad
experience serving
in myriad regional
and state organiza-
tions, including the
Maine Town, City
and County Management Association.
Pineo replaces Kathleen MacKenzie,
who died in May.

Matthew Pineo

Rockland assessor
Dennis Reed will re-
tire in January, after
serving the popular
tourism destination
for 10 years. Previ-
ously, Reed worked
for 12 years as asses-
sor for Topsham. Of-
ficials hope to hire
Reed’s successor be-
fore he leaves next month.

Dennis Reed

Amy Warner was looking for a town
clerk’s job in May 2008 when she reg-
istered her car at the Alna town office
- not knowing the town was looking for
a deputy clerk. After chatting with the
town clerk, she applied for the job and
was hired. She would be promoted to
town clerk in the spring of 2009. Now,
Warner is retiring from municipal work
to join her fiance in running the Old Nar-
row Gauge Farm in Alna. Warner said she
will stay on with the town through next
spring’s town meeting and elections, giv-
ing her replacement time to get settled in
before leaving.

Diane Wyman retired in October as
Newcastle deputy town clerk, a job she
has held since December 2008, but was
quickly hired as Topsham town clerk,
where she lives. Wyman also worked for
nearly 20 years for the regional school
district as business manager, as well as a
stint in the Damariscotta town office, be-
fore taking the Newcastle job. Wyman'’s
peers said she would be remembered
for her organization and knowledge of
the job, as well as her “funky socks.” Her
municipal friends gave Wyman enough
socks for a month in honor of her new
job. Newcastle Deputy Town Clerk Susan
Anneley will replace Wyman. m



NEWS FROM AROUND THE STATE AND CITY HALL

CAMDEN

Officials in coastal Camden and neigh-
boring Rockport are considering creat-
ing a two-town recreation committee
to increase facility and fields use by
both communities with better schedul-
ing and more streamlining. They also
agreed to further share the services of
Assessor Kerry Leichtman, but for him
to split his work between the towns.
Leichtman currently works for Rockport
but contracts with Camden for one day
a week. The cost-sharing deal would be
50-50. Selectmen continue to look for
ways where collaborating makes both
community and fiscal sense.

CANTON

Elected and appointed officials re-
cently finished an in-depth project to
find, categorize, and preserve town doc-
uments dating to 1821. The effort was
inspired after town staff could not find
the book containing proof of the town’s
incorporation. The book was found in
a box of miscellaneous papers, behind
a bookcase that was moved only by
chance. The town won a state grant to
conduct the work and hired a computer
firm to help staff separate useless papers
from historical and legal documents that
are now archived for future generations.

LIMINGTON

The town received a $10,000 grant
from M.L. “Jack” Gibson, a South Port-
land philanthropist who worked in road
construction with his company, Com-
mercial Paving & Recycling, for 59 years.
Limington officials will use the money
to replace a steel roof on the two-story
“Old Town Hall,” a 19* Century building
used for weddings, by Boy Scouts and
for various other community classes and
events, according to Charles Huntress, a
Limington selectman.

LINCOLN

The Lincoln County Paper and Tissue
auction lasted six hours in November,
with a group of liquidators buying the
one-time thriving complex for $5.9 mil-
lion. The bidding started at $5.3 million.
The deal was expected to close quickly.
A dozen employees were expected to
be manning the mill by late November,
down from the crew of 126 who still had
jobs after the November 2012 explosion
of a boiler. The company filed for bank-
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Highlights of what's been added at www.memun.org since the last edition of the

Maine Townsman.

Technology, HR Conference Ideas. The 2016 Municipal Technology Conference
will be held on May 5 at the Augusta Civic Center. The Municipal HR Conference -
our second ever — will be held on June 7 at Thomas College in Waterville. Now is the
time to suggest municipally relevant topics that our experts can explore.

Efficiency Fund Applications. The state’s Local Government Efficiency Fund now
has $1.5 million available through the Department of Administrative and Financial
Services. The deadline to apply is Jan. 15, 2016.

Fiscal Survey. Maine Municipal Association’s latest Fiscal Survey is out, and it shows
how municipalities fund services from road and bridge repair to maintaining public
parks. The report also outlines how 67 percent of property taxes collected state-
wide pay for K-12 education and county government administration.

ruptcy in September. The auction sale
price equaled 11 percent of the assessed
value of the personal property.

MILLINOCKET

The town council in late November
approved an ordinance banning fire-
works use within town limits, effective
Dec. 23. The vote was 6-1. People will be
fined up to $500 per violation. Profes-
sional licensed displays are exempted
from the ban.

OXBOW PLANTATION

Half of the plantation’s registered vot-
ers have decided to disband their local
government and join Maine’s unorga-
nized territories, which are governed
by county government and served by
county and state governments. In a
special town meeting on Thanksgiving
eve, 21 of the town’s 53 voters unani-
mously agreed to seek state approval to
de-organize. If approved, a second vote
would be needed in November 2016.
Declining and aging populations, and an
increasing mill rate of 23.5, were cited as
reasons for the decision. Oxbow, in rural
Aroostook County, was organized as a
plantation in 1870.

SCARBOROUGH

The town council approved a munici-
pal property tax credit for elderly resi-
dents to make up for the loss of credits
from state-funded programs following
a law change last year. The council de-

cided a fund a separate municipal pro-
gram for residents over age 62 who will
lose the state-funded help because their
gross income will determine eligibil-
ity, rather than adjusted gross income.
Because of the change, town residents
who qualified this year totaled 105,
down from 206 last year.

SOUTH PORTLAND

City councilors in November rejected
a moratorium to block a liquid propane
distribution facility off Route 1. The NGL
Supply Co., left homeless by a state
waterfront redevelopment project in
Portland, will build a $3 million facility
at the rail yard that will serve more than
50,000 homes. A super majority of eight
councilors were needed to approve the
ban. Only three councilors supported it.

YORK

Thanks to a zoning change endorsed
by voters on Nov. 3, a business owner
can now proceed to build a “tiny house”
village in York Village that will feature
both retail shops and apartments. The
plan is to build up to six houses, each
about 20 feet by 30 feet in size. The first
floor would feature retail spaces, and
the second floor studio or one-bedroom
apartments. The zoning change allows
the developer to build up to 50 percent
density of the one-acre lot, rather than
25 percent. All or most of the houses
are expected to be constructed by next
summer. &
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MARK YOUR CALENDARS!

Municipal Technology Conference
May 5, 2016
Augusta Civic Center, Augusta, Maine

Municipal HR Conference
June7,2016
Thomas College, Waterville, Maine

MMA 80th Annual Convention
October5 &6, 2016
Cross Insurance Center, Bangor, Maine
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Maine Municipal Association

60 Community Drive
Augusta, ME 04330

phone: 207-623-8428
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Plowing Private Roads

Question: We've heard that if a munici-
pality has been plowing a private road for
a certain number of years, it must con-
tinue doing so. Can this be true?

Answer: We sometimes hear this too,
but it is not and never has been true.
Plowing or otherwise maintaining private
roads at public expense is a violation of
the Maine Constitution’s “public purpose”
clause, which requires that public funds
be expended only for public purposes
(see Opinion of the Justices, 560 A.2d 552
(Me. 1989)). There is no statute, case law
or legal theory to support the claim that
plowing a private road for any period of
time somehow obligates a municipality
to continue doing so despite the law. Nor
does a history of plowing a private road
in some way “grandfather” or permit a
municipality to continue the practice.

The source of this misunderstanding
is likely the doctrine of prescriptive use,
by which a municipality may acquire a
public easement over a private road by
continuously using it for at least 20 con-
secutive years. But two crucial points:
First, a prescriptive easement does not
exist unless and until suit has been filed
and a court declares it so. Second, a pre-
scriptive easement cannot arise where
the municipality’s use has been with the
owner’s consent, which is virtually always
the case with public plowing of private
roads. Also, even if a court were to de-
clare that a prescriptive easement exists,
this would not require public plowing, it
would merely permit it.

Another myth about plowing private
roads is that if emergency vehicles such
as fire and rescue cannot gain access to
persons or property due to snowbound
roads, the municipality can be held liable.
This of course is nonsense. Municipalities
have no legal duty to ensure access to
private roads. Those who live on private
roads but neglect to maintain them do so
at their own risk.

For more on why plowing private roads
is both illegal and inadvisable from a li-
ability standpoint, see “Plowing Private
Roads & Driveways Revisited,” Maine
Townsman, Legal Notes, November 2003.
(By R.PF)

New Sewer Lien Law
The last session of the Legislature
made three important changes to the

law governing municipal sewer liens (see
PL 2015, c. 174, amending 38 M.RS.A. §
1208, eff. Oct. 15, 2015).

First, the requirement that sewer
charges be “committed” to the trea-
surer before the lien process can be-
gin has been eliminated. (It was never
clear exactly what “committed” meant,
and many municipalities simply didn’t
bother.) Now, it should be sufficient just
to give the treasurer a list of names, ad-
dresses and overdue accounts.

Second, if the initial 30-day “demand”
notice is not sent to all record owners of
the real estate at that time, the treasurer
must send a true copy of the recorded
lien certificate to any owner who was
not sent the demand notice. A true copy
of the lien certificate must also be sent
to any new record owner at the time of
recording.

Third, after the expiration of the
18-month redemption period, in the
event a copy of the lien certificate was
not provided to a mortgage holder of re-
cord or an owner of record who was en-
titled to one (see above), the mortgage
holder or owner who did not receive it
has the right to redeem the real estate
within three months after receiving ac-
tual knowledge of the recording of the
lien certificate by paying the amount of
the lien together with interest and costs.

These changes will be incorporated in
Chapter 4 of MMA’s Guide to Municipal
Liens, which contains a detailed step-
by-step description of the sewer lien
process. The guide is available free to
members at www.memun.org. (By R.PF.)

Traffic Ordinances Revisited

As we noted here last month, only the
municipal officers (selectmen or coun-
cilors) can enact ordinances regulating
traffic and parking on public ways and
public property (see “Traffic & Parking
Ordinances,” Maine Townsman, Legal
Notes, November 2015).

Several readers have since asked
whether the voters can petition to
amend or repeal such ordinances. Our
answer: The voters are free to circulate
and submit a petition to do so, but since
the municipal officers have exclusive
authority over traffic and parking ordi-
nances (see 30-A M.R.S.A. § 3009(1)), a
petition would be merely an expression
of political sentiment and would have

MUNICIPAL CALENDAR

JANUARY 1 — New Year’s Day 2015
- A legal holiday. (4 M.R.S.A. §1051)

ON OR BEFORE JANUARY 15 —
Monthly/Quarterly expenditure
statement and claim for General As-
sistance reimbursement to be sent to
Department of Human Services, Gen-
eral Assistance Unit, 11 State House
Station, Augusta, ME 04333-0011 [22
MRSA §4311].

JANUARY 18 — Martin Luther King,
Jr. Day - a legal holiday (4 MRSA
§1051).

BY JANUARY 20 — Treasurer of
State to post notice of maximum in-
terest rate which can be charged on
delinquent taxes (36 M.R.S.A. §505).

JANUARY 31 — Deadline to submit
quarterly withholding taxes to State
Tax Assessor(36 MRSA § 5253).

DURING JANUARY — In towns with
a March annual meeting, selectmen
should begin preparing the town
meeting warrant and town report.
Obtain reports from all departments:
schools, roads, etc. Arrange to have
annual audit made before town
meeting. B

absolutely no legally binding effect.
Specifically, it would neither require a
town meeting (which would be power-
less to act in this case) nor require the
municipal officers themselves to act on
the request. They would be free, in their
discretion, to either consider or ignore it,
as they see fit.

The same is true for any other ordi-
nances (general assistance, cable televi-
sion, etc.) that the municipal officers
have the exclusive authority to enact
(see “Municipal Officers’ Legislative Au-
thority,” Maine Townsman, Legal Notes,
May 1999).

Ditto for public ways that the munici-
pal officers have the exclusive author-
ity to designate as ATV-access routes
(see “Public Ways & Public Ways,” Maine
Townsman, Legal Notes, July 2007). (By
R.PF)
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‘Familial’ Bias

In quasi-judicial proceedings, such as
license or permit applications, zoning
appeals and personnel grievances, local
officials are required by constitutional
principles of due process to be fair and
impartial or unbiased. (If they cannot
be, they cannot legally participate.)
Whether an official is biased is usually
determined on a case-by-case basis. But
one Maine law presumes a disqualifying
bias if there is a close family relationship.

Title 1 M.R.S.A. § 71(6) states that, as
between an official and any interested
party, such as an applicant or an op-
ponent, “a relationship by consanguin-
ity [blood] or affinity [marriage] within
the 6™ degree... will disqualify.” This
includes any familial relationship up
to and including first cousins once re-
moved and second cousins. All kidding
aside, this could pose a serious problem
in some especially close-knit Maine com-
munities!

Where familial bias is deemed by §
71(6) to exist, the disqualified official
must either step aside for the duration
of the proceeding or obtain the written
consent of all parties (which is an option
under the statute).

It's important to note that bias is a
legal issue only in quasi-judicial proceed-
ings, where officials are required by law
to be fair and impartial. When perform-
ing other functions, such as legislative,
administrative or budgetary, officials are
perfectly free to act on their personal
views and policy preferences (indeed,
these may be why they were chosen in
the first place).

On a related note, it is generally not
illegal for spouses or other family mem-
bers to serve simultaneously on the
same board (see “Spouses on the Same
Board,” Maine Townsman, Legal Notes,
February 2013). (By R.PF)

FOAA Fees

Maine’s Freedom of Access Act (FOAA)
or “Right to Know"” law authorizes custo-
dians of public records to charge certain
fees for responding to records requests
(see 1 M.R.S.A. § 408-A). Here’s a sum-
mary of them:

Copying. The custodian may charge
a reasonable fee to cover the cost of
copying.

Mailing. The custodian may charge for
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the actual cost of mailing.

Converting. The custodian may charge
for the actual cost of converting a record
into a comprehensible or usable form.

Staff time. The custodian may charge
up to $15 per hour after the first hour
to cover the actual cost of staff time for
searching for, retrieving and compiling
records, including reviewing and redact-
ing confidential information.

The custodian may not charge a per-
son for merely inspecting a record unless
the record cannot be inspected with-
out being compiled or converted (see
above).

If the estimated total cost of respond-
ing to a records request exceeds $30,
the custodian must inform the requester
before proceeding. If the estimated total
cost exceeds $100, or if the requester
has previously failed to pay costs, the
requester must pay in advance. The cus-
todian may, but is not required to, waive
part or all of these costs if the requester
is indigent or release of the requested
record is in the public interest.

PROFESSIONAL

DIRECTORY

A. E. HODSDON
ENGINEERS

&
L 10 Common Street
M| ul waterville, ME 04901

www.aehodsdon.com
207-873-5164

We recommend that the municipal
officers (selectmen or councilors) adopt
a policy establishing these fees so that
both the general public and municipal
staff are aware of them before making
and responding to a FOAA request.

For more on responding to records
requests, see “Public Records Requests,”
Maine Townsman, Legal Notes, August-
September 2015. (ByR.PF)m
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Making a Difference for Maine’s Communities

MAINE MUNICIPAL BOND BANK

Call us when you
need capital
financing for your
next project. Let us
put our Strong
Credit Rating to
work for you.

Since 1972, the Maine Municipal Bond Bank has provided a successful,
simple, and cost-effective borrowing program for Maine's municipalities. The
Bond Bank's long-term loans provide Maine's communities access to low cost
funds for all their capital needs through the sale of our highly rated
tax-exempt bonds. Let us save money for you too on your next capital
acquisition or improvement project.

COMPETITIVE FINANCING
LONG-TERM BORROWING
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Maine
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127 Community Drive
Augusta, ME 04338
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